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TOPICAL INDEX 


Control and Regulation in Generel. 
POWER TO CONTROL AND REGULATE. . 

—State’s police power may be invoked in aid of rights growing out of relations of 
insured and insurer. American Liberty Mutual Ins. Co. v. Washington (U. S.) 

+, CONSTITUTIONAI AND STATUTORY PROVISIONS. 

Act imposing occupation tax on insurance agents of $10 for each county in which 
business is transacted held not void as violating constitutional requirement of uni- 
formity; act imposing occupation tax on insurance agent of $10 for each county 
in which business is transacted held not unconstitutional as discrimination in favor 
of adjusters; act imposing occupation tax on insurance agents is not based on 
arbitrary, confiscatory, or unreasonable classification, Exemption of railroad ticket 
agent selling insurance from $10 occupation tax on insurance agents held not void; 
exemption of railroad ticket agent selling insurance from $10 occupation tax on insur- 
ance agents held not based on unreasonable classification. Act imposing occupation 
tax on insurance agents, officers, or adjusters, is not unconstitutional as abritrary 
and confiscatory; act imposing occupation tax on insurance agents, adjusters, and 
officers is not unconstitutional as granting privileges and immunities to certain citi- 
zens not enjoyed by insurance agents; act imposing occupation tax on insurance 
agents $10 for each county in which business is transacted does not deny due process; 
act imposing occupation tax on insurance agent of $10 for each county in which business 
is transacted held not to deny insurance agents equal protection of laws. Brannon 


et al. v. Harrison, Comptroller General. (Ga.) 
Statute relating to rights of beneficiary and his representatives to insurance money 
is against insured’s representative and creditors held not retroactive. In re Czarniak’s 
Estate. (N. Y.) 


Foreign corporation, lawiully within state and authorized to do business therein, may 
invoke equal protection clause. State cannot deprive foreign corporation, lawfully 
within state and authorized to do business therein, of equal protection of laws. State 
statute, so. far as requiring foreign fire insurance companies, licensed to transact 
business within state, to pay $500 annual license fee for each additional agent, while 
domestic companies pay only $2, held void as denying equal protection of laws. North- 
western Nat. Ins. Co. of Milwaukee, Wis. v. Lee. (U. S.) ia 
7. LICENSE FEES AND TAXES. 

Foreign corporation, permitted to enter state and engage in business, has right to invoke 
equal protection clause, whether unjust discriminations arise under prior or subsequent 
legislation. State statute, requiring fire insurance companies to pay $500 fee for each 
additional agent, if applying to both foreign and domestic companies, held unreasonable 
and unconstitutional interference with right of companies to transact business. North- 
western Nat. Ins. Co. of Milwaukee, Wis. v. Lee. (U. S.) tt 
12, REGULATION OF AGENTS AND BROKERS. 

Services rendered by attorneys in introducing insurance agent to prospective customer 
held not exclusively within insurance agent’s business as to preclude recovery for 
services. Manhattan Life Ins. Co. et al. v. Boykin. (Ga.) me! 
12—Ordinance levying occupational tax on insurance business held valid and applicable 


to agent of foreign insurer also acting as msurance broker. Stredelman v. City of 
Cincinnati et al. (Ohio.) 


§ 
12 
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12—One engaged in business of insurance broker held subject to occupation tax under 
ordinance. It is a question of fact whether insurance agent is engaged in his own 
business or is part of organization of principal, as regards occupation tax. Evidence 
held to show insurance agent seeking to avoid occupation tax was engaged in _ busi- 
ness of his own within terms of ordinance providing for tax. Stredelman v. City 
of Cincinnati et al. (Ohio.) ; a ; 5 . 1264 

12—As respects license, corporation with sufficiently broad charter powers may act as 
agent for insurance company, unless specifically prohibited by statute. Statutes do not 
prohibit licensing of corporation to act as agent for fire, marine, or casualty insur- 
ance company. James N. Tardy Co. v. Tarver et al. (Tex.) ssa) dick ate oon ose 

§ 13. LLOYDS ASSOCIATIONS. 

13—Each “underwriter” under ‘“‘Tloyd’s plan” is entitled to pro rata share of common 
fund constituted by premiums. Harris v. United States. (U. S.) ; 1470 

13—Evidence held to show that Attorney General in seeking receivership for Lloyds 
Insurance Exchange, was acting at request of board of insurance commissioner. In 
determining sufficiency of guaranty fund required for Lloyds Insurance Exchange, 
which determined solvency, notes of underwriters are not to be estimated. In de- 
termining solvency of Lloyds Insurance Exchange, funds contributed by underwriters 
and accumulated from business operations only are to be considered. Evidence held 
to establish insolvency of Lloyds Insurance authorizing proceedings for receivership 
by Attorney General. In determining solvency of Lloyds Insurance Exchange, pre- 
miums overdue more than 90 days were properly eliminated from assets. In determin- 
ing solvency of Insurance Exchange, unsecured notes of different persons deposited 
solvency of Insurance Exchange, unsecured notes of different persons deposited by 
subscribers in lieu of cash held properly eliminated from assets. In determining 
solvency of Lloyds Insurance Exchange, unsecured open account held properly elim- 
inated from assets. In determining solvency of Lloyds Insurance Exchange, prepaid 
rent for office held properly eliminated from assets. In determining solvency of Lloyds 
Insurance Exchange, excess book value of securities deposited by underwriters over 
present value held not asset of exchange. In determining solvency of Lloyds In- 
surance Exchange, underwriters’ nonnegotiable subscription notes not constituting 
part of guaranty fund held properly terminated from assets. In determining solvency 
of Lloyds Insurance Exchange, excess value of corporation’s stock deposited in 
guaranty fund, over real value determined on information gathered from brokers, 
held properly eliminated from assets. Subscribers to Lloyds Insurance Exchange had 
burden of proof on motion to vacate receivership theretofore granted. Report of 
examiners obtained by board of insurance commissioners in discharge of official duty 
held sufficient basis for proceeding for receivership over Lloyds Insurance Exchange 
Business of insurance, including insurance conducted under Lloyds plan, is quasi 
public and subject to regulation by state. ‘‘License’’ authority Lloyds Insurance Ex- 
change is mere privilege which may be withdrawn or limited by state at any time. 
Examiner for insurance board waiving any claim he might have against Lloyds 
Exchange, held not objectionable as receiver for exchange on ground of interest. 
Lloyds of Texas et al. v. Bobbitt. (Tex.) . ; 1480 

§ 13%. STATE INSURANCE. 

13%4—Number of acres listed for hail insurance by assessor controls assessment in case 
of conflict with diagram on crop-listing affidavit, unless corrected. McEwan et al. 
v. State et al. (N. D.) ; ; a 965 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 19. —— RETALIATORY LEGISLATION. 

19—Statute requiring foreign insurance companies to make as large deposits of securities 
and pay as much taxes, etc., as required of Alabama companies by laws of such foreign 
companies’ states, held unconstitutional. State v. Firemen’s Fund Ins. Co. (Ala.) 854 

§ 21. — LOCAL FUNDS AND SECURITIES. 

21—Assignee of surviving directors _ of dismembered Russian insurance corporation had 
burden to justify conservators’ intervention for preservation of assets Assignee of 
surviving directors of dismembered Russian insurance corporation should ‘ es 
opportunity to prove emergency warranting conservators’ intervention as to Seauiiceni 
arising in England. Ins. Co., Limited, et al. (N. Y.) : 1263 

§ 22. ——- APPOINTMENT AND REGULATION OF LOCAI, AGENTS. ” 

22—Ordinance levying occupational tax on insurance business held valid and applicable 
to agent of foreign insurer also acting as insurance broker. Stredleman v. City of 


Cincinnati et al. (Ohio.) 1262 
II. Insurance Companies. 
(A) STOCK COMPANIES. 
§ 35. OFFICERS. 


35—In insurance corporation’s action against director for moneys paid defendant under 
void contract, answer setting up subsequent contract in nature of settlement approved 
by directors held good as against general demurrer. Modern Life Ins. Co. of Minn. 
v. Todd. (Minn.) 3 

$ 37. SPECIAL FUNDS. 

37—Policyholder has property right in reserve fund. Inter Southern Life Ins. Co. v. 
Omer. (Ky.) ates obardiel € nasiitis ta ccrsenan tis o ; ‘ 

$ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. —— RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 

43—Judgment in proceeding to dissolve insurance company must be interpreted with refer- 
ence to statute on which based, in determining whether company’s policies were can- 
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celed. Judgment adjudicating insurance company’s insolvency and appointing receiver 
dissolved company and canceled its policies. Recital in judgment, appointing receiver 
for insolvent insurance company, that receiver “is hereby empowered to collect pre- 
miums and bills receivable.”” National Union Fire Ins. Co. v. Bynum. (Ark.) . ..1170 


§ 44. —-— REMEDIES AND PROCEEDINGS ON INSOLVENCY. 
44—Attorney General need not recite statute under which he proceeds to dissolve insurance 
company. National Union Fire Ins. Co. v. Bynum. (Ark.) 
(B) MUTUAL COMPANIES. 
55. MEMBERS. 


& 
8 
55—Liability to assessment against policyholders is 


.-1170 


secondary and contingent on_ insuf- 


ficiency of assets of corporation to pay debts. Conway v. North Side Lumber Co., 
oe.” €28.°.- 2.) 


: a Anas anes ceed .1475 
§ 57. FRANCHISE AND POWERS. 
(1). In general. 

57(1)—Term “Expenses” in statute authorizing mutual fire insurance 
row money to meet expenses held broad enough to include 
as used in by-laws. 
Ins. Co. (Pa.) pie SiS NaS BARE AEE EEE oe cs ..1478 

$ 61. INSOLVENCY AND DISSOLUTION. 

§ 70. ASSETS AND RECEIVERS. 

70—Superintendent of insurance, as liquidator of insurance company, occupies status of 
receiver previously appointed in liquidation proceedings. Conway v. North Side 
ber Co., Inc. (N. Y.) ; pa 

S ‘Fi. - ASSESSMENTS BY RECEIVERS. 

(1). Liability to assessment. 

71(1)—-Statute vesting superintendent of insurance with right of action, and fixing policy- 
holders’ liabilities as of date of order directing liquidation of insurance company, 
refers to rights and liabilities existing on such date. Conway v. North Side 
Iumber Co., Inc. (N. Y.) ae : 

71(1)—Mutual fire insurance company’s creditor attempting to force state liquidator to 
make assessment to repay loan to company was only required to show that money 
was lawfully borrowed. Difficulties in determining against whom assessment to pay 
notes of mutual fire insurance company in liquidation shall be made held not to 


preclude recovery. Commonwealth ex rel. Baldridge v. Spring Garden Mutual Fire 
ins. ©o.. (Pa.) ot voneees .. 1478 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73—General law of agencies governs with respect to powers of insurance 
defining who is insurance agent does not alter general 
Bankers’ Ins. Co. v. Lee. (Miss.) 

§ 77. ESTOPPEL TO DENY AGENCY. 

ee" 


Insurer issuing automobile collision policy on fire agent’s request held estopped to 
deny agent’s authority to 


write collision insurance. Burdick v. California Ins. Co. 

of San Francisco. (Idaho) ; Aa 
78. SCOPE AND EXTENT OF AGENCY. 

78—Generally, powers of insurance agent are governed by general law of agency. Insur- 
ance agent possesses such powers as have been conferred by insurer, or as third 
persons have a right to assume that he possesses under circumstances. Generally, 
powers of insurance agent are determined by nature of business intrusted to him, 
and are prima facie coextensive with its requirements. Frasch v. Tondon & J[an- 
cashire Fire Ins. Co. (Calif.) i eg ; ; 

78—Acts of insurance agents within apparent scope of authority are binding on insurer, 
unless insured knew agent exceeded power. Apparent scope of agency of insurer’s local 
agent can be deduced from nature and purpose of business as well as course of con- 
duct. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) . 1177 

§ 82. ACCOUNTING BY AGENT. 

82—Directed verdict in assumpsit to recover premiums held properly refused where evi- 


dence was disputed and defendant admitted owing portion of claim. C. D. Paige & 
Co, wv. Reck. 5... 1.) <i 


§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. 

@4(2)—Rights of parties to action for commissions on life insurance policies must be de- 
termined by referee to their contract. One resigning insurance agency before application 
for and issuance of life insurance policy held not entitled to commission thereon. 
One resigning insurance agency and releasing right to future commissions could not 


recover commission on policy subsequently issued from insurer’s branch manager and 
another under agreement with latter. Morehead v. Reem et al. (National Bank of 
Commerce, Garnishee). (Mich.) , 


company to bor- 
all other legal expenses 
Commonwealth ex rel. Baldridge v. Spring Garden Mutual Fire 


Lum- 


. 1475 


1475 


agents. Statute 
law of agency. American 


1174 


84(2)—Provision requiring general agent to return commission on part of premium re- 
turned to insured limited commission to percentages of premiums earned by insurer. 
Insurer’s cancellation of all policies in vicinity of necessitated agent’s return of com- 
missions upon unearned portions of premium, under agency contract. Independence 
Indemnity Co. v. Drefus. (U. S.) cheat : 

§ 86 EXTENT AND EXERCISE OF POWERS OF AGENT'S. 

§ 87. —— IN GENERAL. 

87—Fire insurance agents have much broader authority than life insurance agents, and 
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their powers are distinguishable. John Hancock Mutual Life Ins. Co. v. Luzio. 


(Ohio. ) 


87—License 


issued by insurance commissioner neither enlarges or limits authority actually 
conferred on agents by insurance company. Great American Casualty Co. v. Eichel- 
berger. (Tex.) , ; ; 

§ 88. — GENERAL OR SPECIAL AGENTS. 

88—Authority of insurer’s local agent was coextensive with subject-matter intrusted to his 
care, and his knowledge concerning facts material to business was knowledge of com- 
pany. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) 1177 

88—Soliciting agent of insurer becomes insurer's representative, under statute, only in 
respect to particular branch of business entrusted to him as agent; statute making 
soliciting agent, agent for insurer, does not convert agent with limited power into 
general agent possessing unlimited power. John Hancock Mutual Life Ins. Co. v. 
Luzio. (Ohio.) a : ee 3 ; 

88—One whose function was that of solicitation of indemnity bonds and introduction held 
at most merely soliciting agent, not general agent. Hare & Chase, Inc., v. National 
Surety Co. (U. S.) : ‘ : sane 

§ 89. — ASSISTANTS AND CLERKS OF AGENTS. 

89—General fire insurance agent may delegate to subagents power to make insurance con- 
tracts binding on insurer. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 

§ 92. - EVIDENCE AS TO AUTHORITY. 

92—Evidence that local manager had told plaintiff, suing for breach of oral employment 
contract that superintendent of agencies represented supervisor of agencies, was in- 
competent to prove superintendent’s authority. Malcolm v. Travelers Ins. Co. (Mass.) 

92—Burden of proof is on one asserting it to show either direct authorization of act of 
insurance agent or such course of conduct as by implication it can be presumed agent 
was acting within real or apparent scope of authority. American Bankers’ Ins. Co. 
v. Lee. (Miss.) arte er er eer sea eine choca . ; 714 

92—Forms furnished insurance agent are evidence of his authority and representations to 
public concerning it. Pacific Mut. Life Ins. Co. of California v. Barton et al. (U.S.)..1089 

§ 95. NOTICE TO AGENT. 

95—Insurance company, whose agent, at time of procuring contract, had notice that 
insured was suffering from incurable disease, waived condition avoiding 
event of insured’s ill health at time of delivery thereof; agent’s knowledge of 
— facts is notice to insurance company. Metropolitan Life Ins. Co. v. McAleer, 
(Ga.) : : ware - eee ae 

95—Authority of insurer’s local agent was coextensive with subject-matter intrusted to his 
care, and his knowledge concerning facts material to business was knowledge of com- 
pany. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) , 1177 

95—Notice or knowledge communicated to soliciting agent after binding date of contract 
does not affect insurer. Hare & Chase, Inc., v. National Surety Co. (U. S.) . 750 

(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL, 
96—Insurance broker acts as agent for insured. Stredelman v. City of Cincinnati et 
(Ohio.)  . 1264 
96—Soliciting 
all purposes of suit to reform policy. American Automobile Ins. Co. v. Castle, Roper 
& Mathews. (U. S.) ; 4 
{ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
Poe IN GENERAL. 
98—Soliciting agent appointed by general state agent of foreign life insurance company, 
while taking applications for insurance is agent of insurer; insurer whose agent incor- 
rectly inserted answers to questions in application for life policy notwithstanding ques- 
tions were truthfully answered, held estopped when sued on policy, to assert insured 
was not in good health at time policies were issued. Enge v. John Hancock Mutual 
Life Ins. Co. (Minn.) 69 
Insurance broker may be insured’s agent although compensated by insurer. Abelson v. 
Fidelity & Casualty Co. of New York et al. (Wash.) y 1254 
§ 100. EVIDENCE AS TO AGENCY. 


100—Evidence established insurance solicitor to whom indorsement shortening term of 
fire policy was delivered was not insured’s agent; hence delivery to agent was not 
delivery to insured. Enfantino v. United States Fire Ins. Co. (Cal.) 1353 

100—Evidence raised presumption that firm procuring burglary policy was merely a_ broker 
and not insurer’s agent, but agent of insured to procure insurance. Abelson v. 
Fidelity & Casualty Co. of New York et al. (Wash.) ; 

§ 101. SCOPE AND EXTENT OF AGENCY. 

101—Insured’s claim for unearned premium on canceled fire policy held satisfied to ex- 
tent that insurer paid brokers presenting insured’s letter inclosing policy for return 
to insurer. J. J. Newberry Co. v. Globe & Rutgers Fire Ins. Co. (N. Y.) . ..1182 

§ 103. AUTHORITY AND DUTIES OF AGENTS AS TO PRINCIPAL. 

103—Evidence held to support finding that husband of mortgagee in procuring insurance 
for benefit of both mortgagee and mortgagor acted as mortgagor’s agent and there- 
fore was required to exercise reasonable diligence. Mortgagee’s husband, undertaking 
to take out insurance for mortgagor and taking out policy void because of other 
insurance, was liable to mortgagor for amount of face of policy. Barile v. Wright 
cK. ¥.3 ie : , 

103—Fire held not to invalidate insurance placed shortly before by broker to replace 
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policies in other companies, cancellation of which was contemplated though fire pre- 
vented cancellation. That broker, in placing insurance, exceeded total requested, held 
not to make insurance invalid as unauthorized; that being reasonable interpretation 
of insured’s instructions to agent, in view of custom. Norwich Union Fire Ins. 
Society, Limited, et al. v. Paramount Famous Lasky Corporation. (U. S.) .........1160 
§ 105. COMPENSATION OF AGENTS. 
105—Contract to pay broker securing marine policy sum exceeding premium fixed by 
insurer being void, broker held not entitled to throw off excess and recover amount 
of premium for services. Broker suing for services for amount exceeding premium on 
marine policy held required to allege agreement was in writing. Robert Hull & Co. 
Inc. v. Eclipse Dress Co. Inc. (N. Y.) 7 iene 
§ 106. BREACH OF CONTRACT BY PRINCIPAL. 
106—Insurance broker, on losing license thereby rendering performance of contract im- 
possible, held estopped to claim breach of contract to place insurance with it, pre- 
cluding recovery of subsequent commissions. Carrier & Braddock, Inc. v. S. W. 
Straus & Co., Inc. (Cal.) ieee ana ahclatactac miei ee ot nae . 
106—Insurance broker could not declare breach of defendant’s contract to maintain insur- 
ance on property after accepting contract for insurance with defendant’s lessee, not- 
withstanding lease antedated insurance contract. Insurance broker could not recover 
for breach of contract to maintain insurance, damages liquidated on basis of lost 
commissions, where under contract with defendant’s lessee broker was receiving 
seven-eighths of such commission. I. Tannenbaum Son & Co. v. Drumbor-Bingell 
Se. Fnac. (U0, -S:) 


§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT'. 

$ 110. —— EVIDENCE AS TO AUTHORITY. 

110—In action on fire insurance binders, evidence justified conclusion insured authorized 
placement of policies in defendant companies. Norwich Union Fire Ins. Society, 
Limited et al. v. Paramount Famous Lasky Corporation. (U. S.) 1160 

110—Evidence sustained finding that procurement of policy was authorized, and that in- 
sured’s instruction to brokers to cancel policy had not been carried out before fire. 
Insurance Co. of North America v. Detroit & Security Trust Co. (U. S.) : 1338 

§ 113. NOTICE TO AGENT. 

113—Insured retaining, without examination, rider received from insured’s broker, reciting 
that securities only were insured against burglary held bound by rider, precluding 
recovery for theft of painting, belonging to insured’s client. Abelson v. Fidelity & 
Casualty Co. of New York et al. (Wash.) icy mbraseeena’s 1254 


IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—Insured may take out life policy naming any one as beneficiary, and beneficiary need 
not have insurable interest. North Carolina Mut. Life Ins. Co. v. Martin. (Ala.) 

114—Beneficiary procuring policy must have insurable interest in life of insured, even in 
small industrial policy. Williams v. People’s Life & Accident Ins. Co. (Mo.) 

114—One cannot insure his life for any one’s benefit, irrespective of whether beneficiary 
has insurable interest in insured’s life. Public policy forbids allowing one to own 


policy on life of another in whom he has no insurable interest. Wilke v. Finn et al. 
(Tex.) ixit gh was cites Sees ; 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Where building was on leased land and fixtures were bought on conditional sales 
contract, insured had insurable interest. North River Ins. Co. v. Sanguinetti. (Ariz.) 
(2). Persons having insurable interest in general. 
115(2)—Tenant in common has interest insurable against fire. Westchester Fire Ins. Co. 
of New York v. Green. (Ala.) ; : ; ens 
115(2)—Married woman, who, after desertion by husband, continued to occupy dwelling 
house, exercising exclusive control, paying taxes and removing mortgage with her 
own funds, had insurable interest therein, notwithstanding husband’s legal title. 
Aetna Ins. Co. v. Foster. (Ga.) 3 1354 
115(2)—Record owner of truck actually belonging to another had insurable interest render- 
ing insurer liable for loss covered by liability policy. Commonwealth Casualty Co. 
v. Arrigo. (Md.) ste 512 
(5) Mortgagor and mortgagee. s 
115(5)—Mortgagor had insurable interest in mortgaged property. Browne et al. v. Franklin 
Fire Ins. Co. et al. (Mo.) wee ae ees 4355 
115(5)—Mortgagee established insurable interest in insured motor truck entitling it to 
maintain action of fire policy. Wells Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 523 
(6). Vendor and purchaser. 
115(6)—Whether technical title of insured property was in buyer or seller held immaterial, 
where property was deposited in public warehouse, and buyer had insurable interest. 
Buyer has insurable interest in personalty, although he has not fully paid price 
nor acquired title. Dunne v. Phoenix Ins. Co. of Hartford, Conn. (Cal.) ‘ 411 
115(6)—Purchaser under executory contract had insurable interest in property separate 
from vendor's, at least to extent of amount paid on contract. Milhous v. Globe & 
Rutgers Fire Ins. Co. (S. C.) ; i ; 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—“‘Insurable interest’? is interest arising from relations of party obtaining insurance 
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as will justify reasonable expectation of advantage from continuance of 
life. Colgrove et al v. Lowe et al. (Ill) 

116(1)—Not being in any way related to deceased, beneficiary in policy had, in con- 
templation of law, no interest in continuance of deceased’s life. Robinson v. Washing- 
ton Fidelity National Life Ins. Co. (a.) : 

116(1)—Sister-in-law of insured, procuring issuance of industrial policy of which she was 
beneficiary and premiums of which were paid by herself or husband, had no insur- 
able interest in life of brother-in-law. Williams v. People’s Life & Accident Ins. Co. 


(Mo.) ° 
116(1)—“‘Insurable interest’ is interest 


assured’s 


arising from relationship justifying reasonable 
expectation of advantage or benefit from continuance of insured’s life. First National 
Bank of Lockney v. Livesay. (Tex.) 
(5). Creditors. 
116(5)—Creditor had “insurable interest’ in debtor’s life after debtor 


in bankruptcy, especially where debtor made payments on debt after 
thus 


( Tex.) 

§ 117. ESTOPPEI, TO DENY INTEREST. 

117—Where insurer, when settling with beneficiary, had no notice or knowledge of as- 
signment to undertaker, defense of lack of insurable interest was not barred. Robin- 
son v. Washington Fidelity National Life Ins. Co. (La.) 

117—Beneficiary of void insurance policy, contrary to 
insurer 


was discharged 
discharge and 
recognized moral obligation. First National Bank of Lockney v. Livesay. 


public policy, cannot recover from 


on theory of waiver or estoppel. Williams v. People’s Life & Accident Co. 
(Mo.) ; ease 


§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. WAGERING POLICIES IN GENERAL. 
1 


19—-Insurance contract, whereby insured would share in proceeds of 


moneys paid at 

death of other contracting persons in group, held void as against public policy. Col- 
grove et al. v. Lowe et al. cll.) 

119—Where beneficiary, having no legal interest in continuance of insured’s life procured 

policy and paid all premiums, issuance of policy was against public policy. Robinson 
v. Washington Fidelity National Life Ins. Co. (La.) 

119—-Policies on life of insured procured by beneficiaries having no insurable interest in 
insured’s life, are void as against public policy. Williams v. People’s Life & Acci- 
dent Ins. Co. (Mo.) 

§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 

121—Law, relating to insurance procured on life of husband by wife, does not apply to 
insurance purchased for benefit of wife. Clay County Bank et al. v. Wilson et al. 


(W. Va.) s , ESS acorns 

§ 123. EXTINGUISHMENT OF POLICY. . 

123—Bank has insurable interest in life of president, director, and stockholder, and his 
resignation does not affect validity of policy for benefit of beneficiary bank. Interest 
of beneficiary bank under policy on president's life held not diminished where resigning 
president changed beneficiary and assigned policy to bank as its interest might ap- 
pear. West End Sav. Bank v. Goodwin et al. (Ala.) 

123—-Generally, valid life policy or designation of beneficiary remains so after latter’s 
surable interest or relationship ceases. Jenkins v. Jenkins. (Cal.) 

V. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—-Policy which carried benefit for sickness or accident was nevertheless life policy, in 
view of provision for death benefit. Union Mutual Ins. Co. v. Peavy. (Ala.) 25 

124—Generally, insurance is personal contract, and appertains to person called “insured” 

and not to thing which is subject to risk. Fogg et al. v. London & Provincial 

Marine & General Ins. Co. (Ky.) 

124—-Membership certificate in benevolent 
v. Thibodaux Benevolent Assn. (La.) . 

124—Policy indicating that payments are collectible from assessments is policy on “assess- 
ment plan,” while one providing for fixed regular premium is “old line policy.” 
Wall v. Commonwealth Casualty Co. of Philadelphia, Pa. (Mo.) 1029 

§ 125. WHAT LAW GOVERNS. 


(1). In general. 
125(1)—Marine insurance policies are governed by general admiralty law. A@tna Ins. Co. 
v. Houston Oil & Transport Co. (U. S.) 
(2). Place of contract. 
125(2)—Respecting defense of presence of gasoline on schooner, meaning of New York 
standard policy delivered in New York, effective only by countersignature at New 
York, held governed by New York law. The Anthony D. Nichols. Peders et al. v. 
Hartford Fire Ins. Co. (U. S.) . : ee 
125(2)—Restrictions and limitations contained in insurance policy must be determined by 
laws of the state of the situs of the contract. Aetna Life Ins. Co. v. Geher. (U. S.). .1098 
125(2)—Liiability policy issued by nonresident insurer to Missouri resident, held Missouri 
contract, where contract was delivered and accepted and premium paid in Missouri. 
Connor et al. v. Excess Ins. Co. of America (U. S.) 
§ 126. SUBJECTS OF INSURANCE. 
126—Subject of insurance is not property described, but interest or estate of insured 
therein. Smith v. Northern Ins. Co. of New York et al. (N. Y.) 440 
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§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

127—Provision of applications respecting physician’s treatment after medical examination 
and -expressing condition precedent to effectiveness of insurance referred to con- 
sultation and treatment before effective date as fixed by policy. It was not fraud 
by insured to accept policies after effective date of insurance without disclosure as 
to gastric attack. New York Life Ins. Co. v. Cohen et al. (U. S.) ; 

127—Increase of hazard from fire in boiler room adjoining warehouse containing insured 
merchandise just before policy attached did not prevent ven from enon 
Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (U. 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN ‘GENERAL. 

129—Policy provisions denying agent power to waive conditions impose no limitation on his 
authority to bind principal by material representations before issuance of policy. 
Bitting v. Home Ins. Co. of New York. (Md.) ss 

129—Communications, not communicated ‘insurers, by insured’s agent to other agent after 
fire, attempting to repudiate insurance, held ineffective. Norwich oe Fire Ins. 
Society, Limited, et al. v. Paramount Famous Lasky Corporation. (U. 

129—Provisions in policy limiting authority of agent held not to affect ai on ap- 
plication, where policy was never delivered. Pacific Mut. Life Ins. Co. of California 
v. Barton et al. (U. S.) 

$§ 130. APPLICATION OR OFFER ‘AND ACCEPTANCE. 

(1). In general. . 

130(1)—Only mutuality required as to beneficiary in policy is that insured should have 
such person in mind, and insurer should concur in person — by insured. 
North Carolina Mut. Life Ins. Co. v. Martin. (Ala.) ... ov 

130(1)—Essential element of fire insurance is an actual agreement ‘between parties. Con- 
tinental Ins. Co. of New York v. Baker. (Ky.) ; 

(4). Effect of delay. 

130(4)—Evidence held not to sustain verdict that insurer’s delay in delivering policy until 
after insured’s death in accident was due to negligence. Missouri State Life Ins. 
Co. v. Brown. (Okla.) 


§ 131. VALIDITY OF ORAI, CONTRACTS. 
(1). In general. 
131(1)—$750 held not excessive for broken collar bone and bruises on head, back, and 
legs. Steele v. Independence Indemnity Co. (Cal.) .. 
131(1)—Insurance contract must be in writing to be valid, and is unenforceable if ‘partly 
in writing and partly in parol. Electric City Lumber Co. v. New York Underwriters’ 
Ins. Co. (Ga.) 
131(1)—Oral contracts of fire insurance are enforceable. Indispensable elements of oral 
contracts of fire insurance are subject-matter risk insured against, rate of premium 
paid or agreed to be paid, duration of risk, amount of insurance, and identity of 
parties. Continental Ins. Co. of New York v. Baker. (Ky.) 
131(1)—Parol contract of insurance, containing all essential elements of written contract, 
is valid. Oral agreement to continue protection until new policy was substituted after 
conveyance was valid. That delay due to insurance agent’s acts was encountered in 
effectuating change of policy will not defeat oral contract to continue protection until 
new policy was substituted. When not affected by statute of frauds, there is no 
inherent incapacity to make oral insurance contracts for any period, but contract pro- 
viding for termination at end of certain time will be enforced accordingly. Henry 
Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) 
131(1)—Oral contract of fire insurance is valid. Where credit was extended and where 
premium was fixed by schedule on file in insurance superintendent’s office, it was 
not necessary that amount of premium for fire policy be mentioned for ay 
thereof. Robinson v. Franklin Fire Ins. Co. of Philadelphia. (Mo.) . : 
(2). Authority of agent. 
131(2)—Where soliciting agent collected premium and informed applicant accident insur- 
ance was effective immediately, and thereafter had applicant sign blank application, and 
accident occurred before policy was delivered, insured, not showing insurer had held 
agent out as having authority to make binding contract, could not recover. American 
Bankers’ Ins. Co. v. Lee. (Miss.) 
131(2)—Local agency had authority to bind foreign insurance company by oral contract 
of fire insurance. Statement in letter from foreign insurance company to local agency 
that on further advice company would issue and forward policy did not revoke local 
agency’s authority to bind company by oral contract of fire insurance. Robinson v. 
Franklin Fire Ins. Co. of Philadelphia. (Mo.) ; a seciieis Ver shia sil 
131(2)—That insurer had conferred on agent actual authority to execute and deliver 
certain accident policy would not create apparent authority to make entirely different 
oral contract. Insured could not rely on fact that agent was in possession of blank 
accident policies as evidence of agent’s apparent authority to make different oral 
contract, where policies in agent’s possession excluded such authority. Great American 
Casualty Co. v. Ejichelberger. (Tex.) on Re sue ee 
$ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Insurance contract, to be valid, must contain agreement as to pone of duration 
of risk. Electric City Lumber Co. v. New York Underwriters’ Ins. Co. (Ga.) Cees 
133(1)—To bring policy within section requiring statement of exact sum payable, policy 
must show an undertaking that imsurance was to be gathered by assessments. Wall 
v. Commonwealth Casualty Co. of Philadelphia, Pa. (Mo.) esc 
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§ 134. PAPERS ACCOMPANY POLICY. 
(2). Necessity of attaching copy of application. 
134(2)—Statute requiring application to be attached to policy held inapplicable to benevolent 
ae — limited to terms of corporations. Sheridan v. Thibodaux Benevolent 
Assn. S 5 tu 
134(2)—That application for reinstatement was not attached to or indorsed on life policy 
was no defense in action to cancel reinstatement. New York Life Ins. Co. v. Rosen 


a a. h.- Fo Rial Sendo s paebmusieedon 
134(2)—Statute requiring application for life policy to be attached to policy is inapplicable 
to industrial insurance. United States National Life & Casualty Co. v. Heard. 
(Okla.) 
§ 136. DELIVERY 
(1). Necessity of delivery. 
136(1)—Application, which was accepted, held enforceable without actual delivery of ac- 
cident policy to insured, where application was not conditioned on delivery and in- 
sured had paid premium. Life policy delivered to agent under instructions to ascer- 
tain insured’s monthly earnings, relative to sick benefits thereunder, held neverthe- 
less effective without delivery to insured, where agent pending application received 
payment of premium pursuant to apparent authority indicated by application form. 
Insurance dated from medical examination, where application was found insurable and 
premium had been fully paid and delivery of policy was not condition precedent. 
Insurer could not as condition to delivery of policy require statement concerning 
matter not alluded to in application form or by agent. Pacific Mut. Life Ins. Co. 
of California v. Barton et al. (U. S.) 
(2). Sufficiency and effect of delivery. 
136(2)—Time of delivery of policy depends solely on intention of parties. Paez 
Mutual Indemnity Accident, Health & Life Ins. Co. of California. (Cal.) 
136(2)—In determining whether insurer mailing policy to agent constitutes delivery to 
applicant, intent with which insurer mailed policy is competent. Cantor et al. 
Reserve Loan Life Ins. Co. (S. C.) . 
136(2)—Forwarding policy from insurer’s home. office to local agent without restriction as 
to delivery constituted ‘constructive delivery” of policy under facts. Intention of 
parties, and not manual possession of insurance policy, determines whether there has 
been “delivery” thereof. Harlow v. North American Acc. Ins. Co. (Wash.) 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Parties may agree that insurance contract shall be deemed incomplete until delivery 
of policy to applicant when in good health. ‘Good health” as stipulated in insurance 
application, requiring that applicant be in good health, at time of delivery of policy 
does not require freedom from temporary indisposition; applicant for insurance who 
has serious disease like pernicious anemia or one which seriously affects soundness 
of his system is not in “good health’; “good health,” within insurance application, 
means actual good health at time policy is delivered. Klein v. Farmers’ & Bankers’ 
Life Ins. Co. (Kan.) Soe Keune Beda Soe oe ee nae ae i J oe satel 
136(4)—Provision of application that insurance should not take effect if applicant con- 
sulted physician since medical examination held enforceable. Performance or waiver 
of condition precluding policy from going into effect, if insured consulted physicians 
after medical examination, held prerequisite to recovery on policy. Insured’s failure 
to disclose consultation with physician before delivery of policy held 
of condition preceden 
CM: “G0 ee casas 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 

137(1)—That automobile collision insurer rejected premium after destruction of auto- 
mobile held immaterial, where risk had attached prior to destruction. Burdick v. 
California Ins. Co. of San Francisco. (Idaho) LO cee eee piano cae ened 

137(1)—Person acting under instructions of another in procuring insurance for deceased 
through insurer’s district manager held not insurer’s agent as regards premium paid. 
Mutual Life Ins. Co. of New York v. Tabb et al. (U. S.) 


(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Insurance company which refused delivery of policy because of applicant’s sick- 
ness, and which had not been paid required premium, held not liable under policy 
Klein v. Farmers’ & Bankers’ Life Ins. Co. (Kan.) ‘ ‘ We re 
(3). What constitutes payment in general. 
137(3)—That insurance solicitor came to insured with policy issued by insurer, together 
with statement of premium made out on insurer’s regular form, authorized inference 
that solicitor was authorized agent to deliver policy and collect premium. That  in- 
surance solicitor was acting without license did not absolve insurer from _ liability 
where insured was unaware of fact and insurer had knowledge thereof. Frasch v. 
London & Lancashire Fire Ins, Co. (Calif.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Insurer may include in policy such conditions, not contrary to law or public policy 
as it desires. Whitney et al. v. Union Central Life Ins. Co. (U. S.) eM 
§ 139. LEGALITY OF OBJECT. 
139—Fire policy though household furniture covered thereby was‘used in maintaining house 
of prostitution, held not invalid as directly aiding and promoting illegal and immoral 
business. Insurance on property that may or may not be devoted to illegal purpose is 
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not in itself immoral contract. American Equitable Assur. Co. v. McWhirter. 
( Miss.) ‘ 
§ 141. ESTOPPEL OR WAIVER AS 10 DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Term “agent’’, within statute barring recovery for fraudulent answers unless known 
to insurer’s agent, referred to one acting within scope of authority; agent, employed 
solely to solicit insurance and report information received from applicant, cannot 
waive condition in policy requiring insured to be alive and in sound health. John 
Hancock Mutual Life Ins. Co. v. Luzio. (Ohio.) 
141(1)—Insurance contract became effective as of date of policy forwarded to local office 
from insurer's home office and countersigned by insurer’s local agent although policy 
was not actually delivered nor premium paid according to condition of application. 
Terms and conditions in application for insurance may be waived. Whether terms and 
conditions in insurance application are waived depends on all facts and circumstances 
surrounding each case. Harlow v. North American Acc. Ins. Co. (Wash.) 
(2). Payment of first premium. 
141(2)—Insurer held, under facts, to have waived condition in policy supplication that all 
premiums were payable in advance, and to have impliedly extended credit to insured 
for unpaid balance of premium. Harlow v. North American Acc. Ins. Co. (Wash.) 
§ 143 REFORMATION. 
143—Equity will reform insurance contract under general rules extending such relief to 
other contracts. West End Sav. Bank v. Goodwin et al. (Ala.) 
(1). Grounds of reformation in general. 
143(1)—Reformation of mistake in name of beneficiary in policy did not involve making 
new contract, nor reforming party’s signature, but merely correcting body of instru- 
ment to conform to common intent. Insurance policy may be reformed as other instru- 
ments. North Carolina Mut. Life Ins. Co. v. Martin. (Ala.) j 563 
143(1)—Insurance contract will be reformed like any other under proper circumstances to 
effectuate intention of parties. Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) oan ee 
143(1)-—Rules governing reformation of written agreements apply to insurance policy. 
3jorklund vy. Continental Casualty Co. et al. (Wash.) : . 214 
(3). Fraud and mistake in general. 
143(3)—If bond indemnifying finance company for losses covered unreported business, 
obligee’s belief, not shared by obligor, that only reported business was covered, would 
not bar obligor’s action to recover unpaid premiums on unreported business, as_re- 
spects right reformation. Hare & Chase, Inc. v. National Surety Co. (U. S.) 
(4). As to property or interest covered. 
143(4)—Insured held entitled to reformation of liability policy containing wrong number 
of automobile by reason of error of insurer or insured. Geo, D. Geddes Undertaking 
& Embalming Co., Limited v. Home Acc. Ins. Co. (Ia.) 
(7). Necessity of reformation. 
143(7)—-Policy stipulating that it contained entire contract, contract was not self-correcting, 
affording adequate remedy at law for mistake in inserting different name as_ bene- 
ficiary in policy from that insured requested in application. Direct proceeding to re- 
form life policy as to beneficiary’s name affords clearer, more adequate remedy than 
at law, regardless of statute. North Carolina Mutual Life Ins. Co. v. Martin. (Ala). 
143(7)-—Insured mortgaging insured property in violation of fire policy cannot recover 
thereon at law by showing soliciting agent’s promise to issue policy permitting in- 
cumbrance, Bitting v. Home Ins. Co. of New York. (Md.) 
(8). Right to reformation. 
143(8)—Reformation for mistake in beneficiary’s name in life policy could not be denied 
because death of insured intervened and beneficiary gave no consideration. North Caro- 
lina Mut. Life Ins. Co. v. Martin. (Ala.) its ; Siena ; 
143(8)—-Suit for reformation of policy may be maintained after loss which would fall with- 
in policy as reformed. Geo. D. Geddes Undertaking & Embalming Co., Limited v. 
Home Acc. Ins. Co. (La.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Acceptance by insured of reduced insurance on vacancy of premises held sufficient 
consideration for oral contract to continue issuing vacancy permits during vacancy. 
Insured agreeing to accept reduced insurance to keep premises insured during vacancy 
could recover only reduced insurance for loss during vacancy. Hoffman v. Northwestern 


Nat. Ins. Co. (Mo.) a pate 
(2). Powers of agents and brokers. 
144(2)—Insurer’s agent if authorized to waive forfeiture of fire policy for vacancy, by 
issuing vacancy permit, could enter into new contract as to like permits on future 
vacancy. Hoffman v. Northwestern Nat. Ins. Co. (Mo.) ‘ : 
144(2)—Under policy and statute, agent held unauthorized to change life insurance policy 
by extending time for paying quarterly premium. Sanchez v. American Nat. Ins, 
Co. (Tex.) 
§ 145. RENEWAL. 
(3). Payment of premium. 
145(3)—Holder of burglary policy for twelve months’ term could not recover for loss 
sustained after end of year, where agent who received renewal premium had ceased 
to be company’s broker. Campbell v. Eagle Indemnity Co. (Cal.) Creed Ss 
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(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Where life policy was sold with supplemental contract attached to policy covering 
total disability, supplemental contract was to be construed like other insurance con- 
tracts. Metropolitan Life Ins. Co. v. Blue. (Ala.) ‘ 
146(1)—Accident policy should be enforced without court’s making new or enlarged con- 
tract. Accident policy should be reasonably and justly construed under rules that court 
should not make new contract and that policies are construed favorably to insured. 
Life & Casualty Ins. Co. of Tennessee v. Tollison. (Ala.) ; ; ae 
146(1)—Insurance contract is construed to ascertain and carry out parties’ intention viewed 
in light of surrounding circumstances and purpose. Goss v. Security Ins. Co. of Califor- 
nia. (Calif.) he She clemrnc . 764 
146(1)—Courts endeavor to carry out policy as made and at same time prevent, if pos- 
sible, exceptions and conditions from wholly devouring policy. Kautz v. Zurich General 
Accident & Liability Ins. Co. (Calif.) .. Saas ocd ; civeken eee 
146(1)—-Warranty in insurance policy imposes only such obligations as it can be reason- 
ably presumed parties intended. Standard Fur Cutting Co. v. Caledonian Ins. Co. of 
Scotland. (Conn.) : ; : . 116 
146(1)—Doctrine of ejusdem generis applies to fire policies. Larsen & Son et al. v. Re- 
tail Merchants’ Mut. Ins. Co. (Ia.) tata nee . 955 
146(1)—New and different insurance contract cannot be legitimately made for parties by 
interpretation alone. Zieman v. United States Fidelity & Guaranty Co. (Ia.) .......1428 
146(1)—Generally, insurance contracts are governed by same rules of construction as apply 
to ordinary contracts. Fogg et al. v. London & Provincial Marine & General Ins. 
Co. (Ky.) ae . 123 
146(1)—One clause in insurance policy will not be read as conflicting with another. In- 
sured, signing and sending to insurer declaration on which policy was issued, cannot 
complain of construction thereof according to natural meaning of words. Nussbaum v. 
General Acc. Fire & Life Assur. Corporation, Limited, of Perth, Scotland. (Ky.) 
146(1)—Presumption being that insured knew terms of policy, in absence of fraud, he is 
bound thereby until policy is reformed. Bitting v. Home Ins. Co. of New York. (Md.) 668 
146(1)—Insurance policy is not subject to construction if unambiguous, explicit, unequivocal, 
and _ capable of having but one reasonable meaning. All ambiguity, doubtful language, 
conflicting provisions and expressions, contained in insurance policy, will be construed, 
if possible, to harmonize policy, prevent forfeiture and give life to indemnity pro- 
vision. Kimbrough v. National Protective Ins. Assn. (Mo.) ews 195 
146(1)—Insurance policies must be given fair and reasonable interpretation to cover risks 
anticipated by parties. Marine Basin Co., Inc. v. Northwestern Fire & Marine Ins. 
Rs Sih 2% es 4 eect aoe are ao aia ne 
46(1)—Contract of indemnity insurance should be construed so as to give effect to 
7 a of parties. Lewis et al. v. Fidelity & Casualty Co. of New York. (Pa.) ......1252 
146(1)—Court must assume that liability policy filed with railroad commission by motor- 
bus carrier was intended to effectuate purposes of statute requiring policy. Carrier’s 
liability policy must be construed in light of statute requiring policy. Ott v. American 
Fidelity & Casualty Co. (S. C.) wig tt . ct eescsecccecees chee 
146(1)—In controversies over insurance contracts, parties’ intention as gathered from 
language of policy should prevail. In ascertaining parties’ intention, construction of 
insurance policy is unnecessary except where policy is ambiguous. In construing in- 
surance and other contracts, words expressing parties’ intention should be given usual, 
natural, and ordinary meaning, and also meaning as_ settled by antecedent judicial 
decisions. Moore v. Life & Casualty Ins. Co. (Tenn.) aS areas ..1214 
146(1)—Insurance policy should not be construed so as to make new contract in disregard 
of unambiguous language. Where language of insurance policy is plain and unam- 
biguous, courts must enforce contract as made. U. S. Fidelity & Guaranty Co. v. 
Baldwin Motor Co. (T'ex.) E : 807 
146(1)—Where insurer issued group policy to employer, certificate issued to employee re- 
citing that it was subject to terms and conditions expressed in policy did not con- 
stitute complete contract of insurance. Wann v. Metropolitan Life Ins. Co. (Tex.) 1324 
146(1)—Courts will not construe language in_ unambiguous insurance contract otherwise 
than parties themselves intended. Federal Surety Co. v. Smith. (Texas.) ‘ 1402 
146(1)—Court will not make new insurance contract, but will interpret contract made 
according to parties’ intention as gathered therefrom. Whitney et al. v. Union Central 
Life Ins. Co. (U. S.) . 
146(1)—Insurance policy must be read as whoie and interpretation adopted which will 
give effect to parties’ intent. Darmour Production Corporation v. Insurance Co. of 
North America. (U. S.) 102 
46(1)—Marine insurance contract must be interpreted in light of practical, sound common 
; ‘ae Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) . 692 
146(1)—In ascertaining intention, insurance companies should not be treated differently 
from other businesses. In construing policy as between parties, its purpose and cir- 
cumstances of issuance should be considered. 
v. Hartford Fire Ins. Co. (U. S.) ay ; 
146(1)—When language of insurance contract is unambiguous, there is no room for 
construction. Order of United Commercial Travelers of America, Inc. v. 
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146(1)—Court has no authority to modify fire insurance contract by adding new condition. 
Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (U. S.) .1344 
146(1)—Insurance contracts, like other contracts, should be construed according to sense 
and meaning of terms used. Order of United Commercial Travelers of America, 
Inc. .v.. Bdwards. (U.. 3.) sccs< ’ ; ae dee kek = ...1388 
146(1)—Insurance contract, like other contracts, should be construed according to plain, 
ordinary, and popular sense of terms used. Chase v. Business Men’s Assur. Co. 
of America. (U. S.) ie ‘5 ; cid ; ; 1385 
146(1)—Construction of insurance policy must be reasonable and not such as to deprive 
insurer of benefit of unambiguous provision placed therein for its protection. Corsones 
v. Monarch Accident Ins. Co. (Vt.) 
(2). Language of policy. 
146(2)—-Probable meaning of complicated partial suspension clause in business interrup- 
tion policy to reasonable man in insured’s place determines its effect. Studley Box & 
Lumber Co. v. National Fire Ins. Co. (N. H.) ‘ 
146(2)—-Where words of fire insurance policy are definite and certain, they govern. 
Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (U. S.) 
146(2)—If insurance contracts are clear and unambiguous, terms are to be understood in 
their plain, ordinary, and popular sense. Order of United Commercial ‘T'ravelers of 
America, Inc. v. Edwards. (U. S.) .. eis 1388 
146(2)—Words and phrases in insurance policy should receive primarily construction 
which they commonly receive in ordinary affairs of life. Kennard v. Travelers’ Pro- 
tective Ass’n. of America. (Va.) Bens : . 1408 
(3). Liberal or strict construction. 
146(3)—Insurance policies, being framed by insurer are construed favorably to insured. 
Life & Casualty Ins. Co. of Tennessee vy. Tollison. (Ala.) 
146(3)—Automobile liability policy is construed liberally in  insured’s 
States Fidelity & Guaranty Co. v. Baker. (Ala.) ; 
146(3)—Where ambiguity in policy was caused by insurer, policy will he interpreted 
most favorably to insured. Swift v. Zurich General Accident & Liability Ins. Co. 
Ltd. (Cal.) ee sat Aes Bie . 234 
146(3)—Ambiguous policy should be construed liberally in insured’s favor and _ strictly 
against insurer. Kautz v. Zurich General Accident & Liability Ins. Co., Limited. 
(Calif.) ; Fa telei sig se atatce, ober wore Ae 
146(3)—Doubtful provisions of warranty in insurance policy are construed most favorably 
to insured. Standard Fur Cutting Co. v. Caledonian Ins. Co. of Scotland. (Conn.) 
146(3)—If insurance contract, was illegal because not authorized by statute, it could not 
be given legally by interpretation which would completely nullify its terms as_ well 
as liability definitely expressed therein. Zieman v. United States Fidelity & Guar- 
anty Co. (Ia.) ... 1428 
146(3)—Provisions of printed insurance policy couched in insurer’s language should, in 
cases of doubt, be interpreted against insurer and in favor of insured. Fogg et al. 
v. London & Provincial Marine & General Ins. Co. (Ky.) 123 
146(3)—Construction of policy favorable to insured should be adopted. Travelers’ Ins. 
Co. v. Turner. (Ky.) : su acne vase erates ur ee 5am 
146(3)—Terms of policy permitting, it will be given construction consistent with reason 
and common fairness rather than enforcing forfeiture. Benefit Ass’n of Railway Em- 
ployees v. Secrest. (Ky.) 2 cece BE Eran te ass As oo Rope nica e sas ica 
146(3)—Policy provisions are construed strongly against insurer. Finley v. Massachusetts 
Mutual Life Ins. Co. (La.) so ae , a ; er als ee 
146(3)—Automobile theft policy exception against theft by insured’s employees should be 
construed favorably to insured. Bordelon vy. Guaranty Fire Ins. Co. of Rhode Island. 
(La) ,: v PaCee aaigcies eee wr ptasn elise 
146(3)—Insurance policy must be construed liberally in favor of assured and against 
insurer. Where insurance policy is susceptible of two interpretations equally reason- 
ible, construction most favorable to assured must be adopted. Contracts of insurance 
must be so construed, if possible, as not to defeat claim to indemnify, since law 
does not favor forfeitures. Provisions in insurance policy, limiting liability, must be 
construed most strongly against insurer. All ambiguity, doubtful language, conflicting 
provisions and expressions, contained in insurance policy, will be construed, if pos- 
sible to harmonize policy, prevent forfeiture and give life to indemnity provision. 
Kimbrough v. National Portective Ins. Assn. (Mo.) 195 
146(3)—Law does not favor forfeitures of insurance policies. Daniel v. Aetna Life Ins. 
Co. (Mo.) ae ; aeers ; 
146(3)—Insurance contract susceptible of two meanings should he given interpretation 
most favorable to insured. Wall v. Commonwealth Casualty Co. of Philadelphia, Pa. 
(Mo.) Seta Se eseas Pee ee ; 
146(3)—Restrictive terms in insurance contract should be construed most strongly against 
insurer. Insurer, if intending to limit liability under indemnity policy, should have 
manifested intention in unambiguous terms. State ex rel. Mills Lumber Co. v. Trimble 


; , .1077 
146(3) 


‘George 
v. Aetna Casualty & Surety Co. (Nebr.) ; nein ey z 1461 


146(3)—Insurer having written life insurance policy must accept any reasonable interpreta- 
tion in favor of insured. Columbus Mutual Life Ins. Co. v. Klein. (Ohio.) 208 


146(3)—Accident insurance policy must be construed most strongly against insurer, where 
there is uncertainty 
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146(3)—Insurance contract will, if possible, be construed to protect insured; doubts being 
resolved in insured’s favor. MacDonald vy. Metropolitan Life Ins. Co. (Pa.) ; 
146(3)—Interpretation of indemnity contract most favorable to insured should be adopted. 
Lewis et al. v. Fidelity & Casualty Co. of New York. (Pa.) a 
146(3)—Liability policy issued to carrier to protect passengers and public must be con- 
er ” sane strongly against insurer. Ott v. American Fidelity & Casualty Co. 
146(3)—Insurance policy, if ambiguous, should be construed most favorably to insured. 
Moore v. Life & Casualty Ins. Co. (Tenn.) Bae enced ia aa Ce 
146(3)—Ambiguous provisions of premium receipt and application should be construed 
against insurer in determining effective date of policy. Whitney et al. v. Union 
Central Life Ins. Co. (U. S.) .. encais aa ; ; 
146(3)—Uncertainties or ambiguities in insurance policy will be resolved in insured’s 
favor. Darmour Production Corporation v. Insurance Co. of North America. (U. S.) 
146(3)—In case of ambiguity, that construction of policy will be adopted which is most 
favorable to insured. Wharton v. Aetna Life Ins. Co. (U. S.) ... Seu 
146(3)—Insurance contract, any part of which is ambiguous, must be construed strongly 
against insurer. Aetna Ins. Co. v. Houston Oil & Transport Co. (U Aree ; 
146(3)—Courts do not force an ambiguity in order to resolve it against insurer. Strained 
construction will not be resorted to for purpose of establishing existence of ambiguity 
in insurance policy. East & West Ins. Co..of New Haven, Conn. v. Fidel. (U.S.) 
146(3)—Insurance policy will be construed most favorably to insured. St. Paul Fire & 
Marine Ins. Co, v. Bachmann. (U. S. 
146(3)—Rule of strictissimi juris does not apply te bond guaranteeing against ‘losses, ‘and 
parties’ rights must be governed by analogy to law respecting other insurance contracts. 
Hare & Chase, Inc. v. National Surety Co. (U. S.) : 
146(3)—Policies, being framed by insurers, may be construed with ‘liberality toward in- 
sured. The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) ... 
146(3)—Interpretation of insurance policy should be adopted -vhich is most favorable to 
qeured.. if not inconsistent with words used. Bennett ©. Caner Fire Ins. 
0. iets : 
146(3)—Rule of liberal construction favoring insured ‘applies here insurance con- 
tract is fairly susceptible of two interpretations, one fa h party. Chase v. 
Business Men’s Assur Co. of America. (U. S.) aia ; ; wes oes 
146(3)—Insurance policy must be construed liberally as to : sured and _ strictly as to 
insurer. Corsones v. Monarch Accident Ins. Co. (Vt.) Jue ae 
146(3)—As respects liberal construction of policy, primary purpose of insurance is to 
insure, or to provide for indemnity. Swann v. Atlantic Life Ins. Co. (Va.) re 
146(3)—Insuring clause of automobile theft must be construed with conditions limiting 
liability which, if ambiguous, should be liberally construed in insured’s favor. Housner 
v. Baltimore-American Ins. Co. (Wis.) ......... iets 7 . 821 
(4). Standard policy. 
146(4)—Railroad commission in prescribing provisions of carrier’s liability policy could 
assume that policy would be construed in accordance with established law and accord- 
ing to purpose of statute. Ott v. American Fidelity & Casualty Co. (S. 
(5). Effect of prior decisions. 
146(5)—In construing insurance and other contracts, words expressing parties’ intention 
should be given usual, natural, and ordinary meaning, and also meaning as settled 
by antecedent judicial decisions. Moore v. Life & Casualty Ins. Co. (Tenn.) 1214 
§ 147. WHAT LAW GOVERNS 
(2). Place of contract. X 
147(2)—Obligations of bond indemnifying against losses held referable to law of state 
where last signing necessary to consummation of agreement and its deposit in mails 
occurred. Hare & Chase, Inc. v. National Surety Co. (U. S.) 
§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 
149—Provision written into automobile policy respecting time when policy should take effect 
was controlling over printed provision requiring policies to be countersigned. Goss v. 
Security Ins. Co. of California. (Calif.) ; 
149—Written clause, indorsement, on rider, inconsistent with provisions of printed insur- 
ance policy, must prevail. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Rider must be read with every clause of policy as if set forth therein. Rider ex- 
pressly stated to be substitute for inconsistent provisions of policy. Swift v. Zurich 
General Accident & Liability Ins. Co. Ltd. (Cal.) : 
150—Provisions of policy and indorsement thereon are to be read together. Cristal v. 
American Casualty Co. (N. 5 , 
150—Written clause, indorsement, on rider, inconsistent with provisions of printed insur- 
ance policy, must prevail. Construction of marine insurance policy and_ attached riders 
together as one contract held necessary. Aetna Ins. Co. v. Houston Oil & Transport 
Co (U.. S$.) es 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Insurance contract may consist of several separate documents, which must be con- 
strued together, if possible. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 
(2). Application as part of the contract. 
151(2)—Court, where applications were not attached to policies, must act as if they had 
never been. Bible v. John Hancock Mutual Life Ins. Co. (N. Y.) 
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151(2)—Where insurance applications were attached to and made part of policies, together 
they constituted contract. When there is conflict between policy provisions, and ap- 
plication, policy provisions control. New York Life Ins. Co. v. Cohen et al. (U.S.) 292 
151(2)—Provisions of application for life insurance attached to policy, and made part 
thereof by reference, should be considered as though in policy. Hurt et al. v. New 
York Life Ins. Co. (U. S.) a Perens 5 1280 
§ 152, CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART' OF POLICY. 
(3). Statutes and ordinances. 
152(3)—-Statutes respecting reserve must be regarded as forming part of policy to same 
effect as if embodied therein. Inter Southern Life Ins. Co. v. Omer. (Ky.) 572 
152(3)—-Statute entitling insured to statutory penalty and attorney’s fee when recovery 
is had on policy for amount sued for becomes part of insurance contract. American 


Liberty Mutual Ins. Co. v. Washington. (U. S.) 5 : on . 409 
152(3)—State statute making written contract effective upon delivery entered into and 
became part of contract of insurance. Aetna Life Ins. Co. v. Geher. (U. S.) 1098 


152(3)—-Statute giving beneficiary attorney’s fees upon recovering judgment against in- 
eee ce part of policy. Orlando Candy Co. v. New Hampshire Fire Ins. Co. 
Lu. 3.) ‘ ie : x 

§ 153. USAGES OF BUSINESS. 

153—In action on policy claimed to have constructively delivered, evidence concerning 
custom of insurer as to delivery of policies transmitted to agents held properly 
excluded, where there was no showing that insured contracted with this custom in 
his mind. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. of California. 
(Cal.) : ; ; 1393 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general. 
156(1)—Policy naming beneficiary as “A. C. Thomas, ————N.”’ clearly disclosed beneficiary 


1342 


was designated. North Carolina Mutual Life Ins. Co. v. Martin. (Ala.) 563 
156(1)—Under open mortgage clause of. fire policy, mortgagee is appointee and not as- 
signee, and contract is between insurer and mortgagor. Girard et ux. v. Vermont 
Mutual Fire Ins. Co. (Vt.) ; by , 461 
156(1)—Contract of insurance, like any other contract, relates to parties executing it. 
Daniel et al. v. Bedford County Ass’n. of Farmers Mut. Fire Ins. Co. of Vir- 
ginia. (Va.) 1373 


§ 157. SUBJECT-MATTER INSURED IN GENERAL. 
157—-Policies held to cover interruption of business as whole by fire. regardless of part 
conducted in or with property burned. Studley Box & Lumber Co. v. National Fire 
Ins. Co. (N. H.) 142 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 


S163: DESCRIPTION OF PROPERTY. 
(12). In general. 
16314--Insurers, attaching to policies notes stating that directions that descriptions shall 


clearly indicate insured’s buildings, might be deleted, cannot complain of clarification 
of inaccurate description by showing property intended. Studley Box & Lumber Co. 
v. National Fire Ins. Co. (N. H.) 142 
(1). Buildings and appurtenances. 
163(1)—Description of insured’s principal buildings, in business interruption policies held 
not exclusive of other structures used in business. Clauses regarding sprinkler system 
held not to show conclusively that policies covered only suspension of business be- 
cause of fire damage to buildings so equipped. Studley Box & Lumber Co. v. National 
Fire Ins. Co. (N. BH.) 142 
(2). Additions and new structures. 
163(2)—Addition to building in course of construction at time of issuance of fire policy 
containing alteration and repair permit was covered thereby. Where insurance contract 
covered additions, the comparative size or cost thereof is not material. Policy of fire 
insurance does not cover addition to insured building unless contract so provides. 
East & West Ins. Co. of New Haven, Conn. v. Fidel. (U. S.) . 643 
(3). Trade fixtures, tools and implements 
163(3)—Fire policies on ice factory and permanent piping and fixtures for heating, light- 
ing, and water, held to exclude other fixtures and machinery. Security National Fire 
Ins. Co. v. Kifuri. (Tex.) ¢ 162 
(5). Merchandise and stock in trade. 
163(5)—Fire policy, covering stock of merchandise consisting chiefly of groceries and other 
enumerated goods, held to cover shoes and produce. Larsen & Son et al. v. Retail 
Merchants’ Mut. Ins. Co. (Ta.) sis se trchvid Paka ase Ses xanthones sow SSR 
§ 165. —— DESCRIPTION OF LOCATION. 
165—Stock of merchandise damaged while located in connected and communicating base- 
ment room under building adjoining address designated held covered by fire policy. 
Elliott v. Retail Hardware Mut. Fire Ins. Co. of Minnesota. (Minn.) ; 962 
165—Generally, location of property must be regarded as element of risk in case property 
is insured while contained in certain building. Location and situation of property as 
given in policy constitutes essential element of description, preventing recovery for 
loss, where not located as described. Provisions of fire policy respecting location of 
property in certain building constitutes contractual distribution of risk and limitation 
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of liability. Stock stored in cement building held not “in yard immediately adjacent 
to lumber shed within fire policy limiting coverage on stock located in different build- 
ings. Southern Underwriters v. Williams Lumber Co. (Tex.) ; ; .. by 
165—Policy indemnifying carrier agent against loss to cotton while on premises of com- 
press company held to cover cotton burned on compress platform after carrier had 
issued bill of lading for cotton. United States Fire Ins. Co. v. St. Louis, B. & M. 
Ry. Co. (Tex.) jeanne a i al ci a tt od Ue es tts Seer beh rata aie 
166—Policy indemnifying carrier for loss of cotton stopped en route for purpose of com- 
pression and reshipment held to protect railway for all cotton stopped en route for 
compression. United States Fire Ins. Co. of New York vy. St. Louis, B. & M. Ry. 
Co. (Tex.) ce ata ; 
§ 168. DUTIES AND OBLIGATIONS GUARANTEED. 
168—Where liability insurance policy had not been transferred by insured to automobile 
involved in accident, insurer could not be held liable on policy. Ambs v. Jersey Mutual 


1366 


1366 


Casualty Ins. Co. (N. J.) eee SccAinied afore ; : 3 . 2$2 
§ 170. AMOUNT’ OF INSURANCE. 
§ 173. —— SPECIAL PROVISIONS OF POLICY. 


173—Insurer under policy limiting coverage on stock in certain buildings held not liable 
beyond amount stipulated, as respected each building. Southern Underwriters v. Wil- 
liams Lumber Co. (Tex.) row eneeaae ‘ 680 
§ 175. COMMENCEMENT OF RISK. 
175—In absence of other showing, date of automobile collision policy, and not date of 
issuance, usually governs. Where insurance agent on December 12 requested issuance 
of automobile collision insurance and insurer on December 15 issued collision rider 
dating same December 12, insurer held liable for collision of December 14. Burdick 
v. California Ins. Co. of San Francisco. (Idaho) : -. oO 
175—Agent’s neglect to give premium receipt and indorse payment on application held not 
to preclude life policy from becoming effective from date of application. New York 


Life Ins. Co. v. Abromietes. (Mich.) .. saa a ‘ . 587 
175—Life policy is not effectively “issued” until properly signed and executed by officers 

of company. Prudential Ins. Co. of America vy. Connallon. (N. J.) 349 
175—Insurance contract may be antedated by agreement to cover period during which in- 

surer assumes no risk. Whitney et al. v. Union Central Life Ins. Co. (U. S.) 5 


175—Life policies held to put insurance in effect on date stated therein not withstanding 
inconsistent provisions of application. Rule that ambiguity in life policy will be con- 
strued most favorably to insured is applicable in case of conflict between policy and 
application respecting effective date. Life policies held effective on date stated therein 
that being intention of parties, as shown by applications and policies, delivery of policies, 





and payment of premiums. New York Life Ins. Co. v. Cohen et al. (U. S.) 292 
175—Date when policy becomes effective is to be determined as of time when risk is 
assumed. Harlow vy. North American Acc. Ins. Co. (Wash.) 739 
§ 176. TERM AND DURATION OF RISK. 
§ 177 TERM FIXED BY POLICY IN GENERAL. 
177—Accident policy providing for expiration at noon on certain date held not in force 
in afternoon of such date, notwithstanding receipt book notice that premiums must 
be paid ‘‘on or before’? such date. Purvis v. Commercial Casualty Co. (S. C.) 1038 
177—Insurance policy held to cover loss from destruction of film negatives by fire after 
estimated time for production of film. Darmour Production Corporation vy. Insurance 
Co. of North America. (U. S.) 102 


177—Evidence established that deceased was discharged at time of death; hence, beneficiary 
under group insurance policy, issued to employer, could not recover. Metropolitan Life 
Ins. Co. v. Hawkins. (Va.) 5 ss aie ee 7 ; 632 
§ 179. ENTIRE OR SEVERABLE CONTRACT. 


179—Insurance policy covering different classes of property, separately valued and in- 


sured is divisible contract. Niagara Fire Ins. Co. v. Wilkerson. (Okla.) 968 
§ 179%. LOANS ON POLICIES. 
1791%4—Where insured procured loan from insurer and assigned paid-up policy, as security, 


notice that “premium” would be due held not such “‘notice’’ of overdue interest as 
was contemplated by forfeiture provision of contract. Protective Life Ins. Co. v. 


Thomas. (Ala.) os 303 
1791%4—-That insurer retained insured’s note executed to obtain loan on policy to secure re- 

instatement thereof until after insured’s death did not constitute waiver of re- 

quirement that insured deliver policy as security for loan. Zimmerman v. Mutual 

Life Ins. Co. of New York. (Mont.) 4 1310 


VI. Premiums, Dues and Assessments. 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—In absence of contrary express agreement, premiums will be applied to give in- 
sured protection for which he pays. MacDonald vy. Metropolitan Life Ins. Co. (Pa.) 731 
(3). Payment to agent or broker. 
186(3)—Premium receipt card on local agent’s hand writing held properly excluded to 
shew last premium payment in absence of evidence of truth of statements thereon. 
Atlanta Life. Ins. Co. v. Thompson. (Ga.) ; ; 572 
186(3) 


Fire policies held binding on insurer charging premiums against its agents and 
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subsequently taking agents’ notes for premiums, though insurer never actually received 
payment before canceling policies. Fuller v. Security Union Ins. Co. (Tex.) . te) ae 
§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. 
187(3)—Note given agent for first year’s premium on life insurance policy held without 
consideration, where insurance company declined to issue policy applied for, but issued 
another policy which insured refused to accept. Janusa v. Scovotto. (La.) ..........1083 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—-By introducing fire policy and premium note insurer made prima facie case, 
entitling it to judgment on note, in absence of evidence of payment or other defense. 
Hartford Fire Ins. Co. v. Dickerson. (Miss.) ... ; Stina ois pra Giaha ence t ‘ . 430 
§ 193. AMOUNT OF ASSESSMENT. 
(1). Insurance other than life. 
193(1)—Defect in complaint cannot be urged for first time on appeal after defense inter- 
posed has been litigated on merits as if no such defect existed. Gleason v. Duluth 
Nest No. 1200, Order of Owls, et al. (Minn.) ... ; errs ; ; . 898 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—-Where insurance company refuses to accept premium tendered in accordance 
with contract, insured may generally recover premiums paid with interest. Industrial 


Life & Health Ins. Co. v. Thomas. (Ga.) 1290 
198(1)—If beneficiary has no insurable interest in life of deceased, insurer must return 
premiums. Robinson v. Washington Fidelity National Life Ins. Co. (La.) 318 


198(1)—Assignee of premium refunds acquired same rights to return by insurer of un- 
earned premiums on insurer’s cancellation of policies as assignors possessed. Absence 
of authority from insurer to its agents to make debits and credits of agents’ mutual 
accounts with another agent held not to defeat latter’s recovery of unearned pre- 
miums as assignee of refunds on insurer’s cancellation of policies. Fuller v. Security 
Union Ins. Co. (Tex.) 5 ; : 


~ . c es ° 453 
(5). Avoidance or forfeiture of policy 
198(5)—-Where premiums had been paid on policy, plaintiff could recover either full death 
benefit or could recover back premiums paid. Union Mutual Ins. Co. v. Peavy. (Ala.) 25 


(6). Actions. 

198(6)—If insurance company refuses premium and further declares that no future pre- 
miums will be received, insured may sue for premiums paid without tendering 
premiums thereafter accruing. Evidence warranted finding that insurance company re- 
fusing to pay sick benefits except after deduction of advance premiums had_ repudiated 
liability and that insured was entitled to recover premiums paid. Issue of insured’s 
consent to deduction of advance premiums on payment of sigk benefits held not pre- 
sented under evidence. Industrial Life & Health Ins. Co. v. Thomas. (Ga.) 1290 

198(6)—-Finding mutual contract between insurance agents, whereby accounts would be 
debited and credited as accounts accrued, held sustained by evidence. Evidence sus- 
tained finding that insurance agent by debits and credits of mutual accounts with 
another agent paid premiums on fire policies procured from latter. Fuller v. Security 


Union Ins. Co. (Tex.) 


VII. Assignment or Other Transfer of Policy. 
§ 199. ASSIGNABILITY OF POLICIES. 


199—Life policy is mere chose in action, assignable as other choses in action, unless for- 
bidden by contract. Moon v. Williams et al. (Fla.) ; Ps . 880 
§ 207. CONSENT OF INSURER. 
(1). Necessity of consent. : ; 
207(1)—Life insurance policy, being chose in action, before loss be assigned, without in- 
surer’s consent, unless policy stipulates otherwise, to one having insurable interest in 
insured’s life. Limitation on assignment of life insurance policy is solely for insurer’s 
benefit, and no one else may take advantage therecf. Provision invalidating assign- 
ment of life insurance policy, as against insurer unless made with certain formalities, 
not being pleaded was waived. Missouri State Life Ins. Co. v. Robertson Banking 
2 a, Ce ees , scence Saedieaetanest f 299 
207(1)—-Transferee or owner of property covered by fire policy taken out by owner and 
issued in trade-name held not entitled to recover under policy where insurer did not 
consent to transfer. Fogg et al. v. London & Provincial Marine & General Ins. Co. 
(Ky.) we 123 
(2). Sufficiency and effect of consent. 
207(2)—Where insured property was conveyed, and it was desired to have insurance trans- 
ferred, insurer’s local agent was competent to act. Henry Clay Fire Ins. Co. v. 


453 





Grayson County State Bank. (Ky.) ; : : 1177 
207(2)—Agent’s indorsement of assignment on policy cy: ated new contract between in- 
surer and assignee. Northwestern Nat. Ins. Co. v. M-Farlane. (U. S.) 1149 


207(2)—Director of town mutual fire insurance company held to have apparent authority 
to consent to assignment of policy. Apparent authority of director of town mutual 
fire insurance company to consent to assignment of policy held equivalent to actual 
authority as to persons dealing with company. Town mutual fire insurance company, 
in assignee’s suit on policy, held under circumstances shown, estopped to claim ab- 
sence of consent to assignment. Stankiewicz v. Hartland Farmers’ Mutual Fire Ins. 


Co. (Wis.) : ; ; eats . 466 
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$ 210. CONSIDERATION FOR ASSIGNMENT. 

210—Where mortgage clause in fire policy of mutual insurance association was executed 
with policy, no transfer fee ever became due or payable. Meader et ux. v. Farmers’ 
Meat. Five Beles Ase. CORY onic ickdiccnses park a i De cre ask tr ar aaieaiaer st ange 1185 

§ 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 

211—Insured’s retention of custody of policy and copy of assignment to wife, was not 
inconsistent with intent to transfer title. Manual delivery of assignment of policy to 


we + _ essential to validity thereof. Clay County Bank et al. v. Wilson et al. 
Be EMG sortase he Sri Rad Oe Td crane oar eater Ie eo os oe ee 


§ 213. CONSTRUCTION OF ASSIGNMENT. 

213—Insured may assign life insurance policy to beneficiary, thereby vesting in him ir- 
revocable right to benefits. Where insured changed beneficiary and assigned policy to 
original beneficiary as its interest might appear, extent of interest, not stated in as- 
signment, was subject to proof. West End Sav. Bank v. Goodwin et al. (Ala.) 873 

213—Assignment of second mortgage and interest in insurance by one having no rights 
under policies as second mortgagee availed assignee nothing. Assignee of mortgage 
on real estate did not acquire thereby any right in respect to insurance on personal 
property located within building. Collins v. Lumbermen’s Ins. Co. of Philadelphia, 
Pa. (Wash.) ’ ; 

§ 218. RIGHT'S AND LIABILITIES OF ASSIGNEE. 

§ 222 TRANSFER AS COLLATERAL SECURITY. ‘ . 

2 ssignment of life policy places assignee in same status respecting rights and _ lia- 
bilities thereunder as insured occupied before assignment. Assignee of life policy as 
collateral acquired right to foreclose lien created by assignment to enforce payment 
of debt: under assignee’s foreclosure of lien on life policy as collateral, policy may 
be sold by court order; one acquiring title to life policy under assignee’s foreclosure 
sale thereof stands in position of insured, as respects right to exercise options under 
policy. Moon v. Williams et al, (Fla.) F : 880 

222—Where policy was assigned as security for debt, all right therein, exceeding debt, 
was equitable property of insured. Creditor holding policy as security for debt held 
entitled only to reimbursement, and must account for balance to insured’s legal repre- 
sentative, Gaetite v. Ee GR cds si cise ciedacccs j : 312 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Representatives of insurer, having issued fire policies, could not cancel them 
without notice of cancellation. Jackson v. Petrie & McFarland. (1La.) 127 
(2). Sufficiency of notice in general. 
229(2)—Written notice of cancellation of collision insurance policy held sufficient without 
stating reason for such cancellation; giving wrong reason in written notice of can- 
cellation of collision insurance policy held not to invalidate cancellation. Pearson et 
al. v. General Casualty & Surety Co. (N. J.) afatits 7 . ; +» $% 
229(2)—-Insurer sending notice canceling indemnity policy by registered mail and _ re- 
questing return receipt assumed responsibility of personal delivery to insured. At- 
tempted cancellation of indemnity policy held ineffective, where cancellation notice 
was sent by registered mail, but not delivered to insured. Werner et al. v. Com- 
monwealth Casualty Co. (N. J.) j 
(3). Notice to agent or broker. 
229(3)—Insurance agent, who merely placed fire policy for school trustees, held not trustees’ 
agent for accepting notice of cancellation. Gulf Ins. Co. v. Beckville Rural High 
School Dist. No. 3 et al. (Tex.) “ie 2 : ; ah 
(4). Authority of agent to waive notice. 
229(4)—-Where insured authorizes agent of several insurers, to keep up insurance, selec- 
tion of insurer being left to agent's discretion, collateral authority to substitute policies 
and to waive notice of cancellation of policy displaced in effecting substitution is 
implied. Where insured authorized agent of several irisurers to keep up insurance 
and select insurer, agent’s consent for cancellation of policy held not binding on 
insured, where agent was without authority from second insurer to substitute second 
policy for original one. Security Nat. Fire Ins. Co. v. Gulf Ins. Co. et al. (Tex.) 1364 
§ 235. EVIDENCE OF CANCELLATION. 
235—Limited mentality of insured who signed ‘receipt’? canceling policy was important 
factor in determining whether, as matter of law, he should be held to terms con- 
tained therein. Lefebvre vy. Nickolai et al. (Wis.) Bias ‘ 825 
§ 236. OPERATION AND EFFECT OF CANCELLATION. 
236—Agent’s statement after accident that collision insurance policy was still in force 
held not to operate as revival of canceled policy. Pearson et al. v. General Casualty 
& Surety Co. (N. J.) ‘ Se qara SOS 
§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 
237—Insurer’s refusal to recognize unmatured educational endowment policies as legal and 
binding obligations was breach of contract entitling beneficiary to sue for present 
worth. Present worth of endowment policies repudiated by insurer before maturity 
should be computed on basis of simple interest at legal rate. Aetna Life Ins. Co. 
v. Geher. (U. S.) SEE SR ape .. 1098 
§ 328. RIGHT OF INSURED TO SURRENDER IN GENERAL, 
(1). In general. 
238(1)—Transactions relative to premiums after loss held not material in determining 
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insurer’s liability. y. 
co (i. °S.) Fziveiet ink g sine: & 5 1338 
(2). Authority of agent. 
238(2)—-Insured’s authorization of broker to take out new insurance and cancel existing 
policies held not effective to discharge existing policies, where authorization to cancel 
was conditioned upon insurer’s consent to cancellation without liability for premiums 
and consent was never procured. Insurance Co. of North America v. Detroit & 
Security Trust Co. (U. S.) 3 5 5 ; 1338 
§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 
240—Filing claims upon new policies, held not ratification by insured of its agent’s at- 
tempted cancellation of original policies after loss, where insured in making claims 
expressly reserved its right under the first policies. Communication to insured’s 
brokers, directing cancellation of policies, was ineffective until transmitted to insur- 
ance company, but was effective to companies for which brokers acted as general 
agents. Insurance Co. of North America v. Detroit & Security Trust Co. (U. S.) 1338 
§ 242. EVIDENCE OF SURRENDER. 
242—Evidence sustained finding that procurement of policy was authorized, and that in- 
sured’s instruction to brokers to cancel policy had not been carried out before fire. 
Insurance Co, of North America v. Detroit & Security Trust Co. (U. S.) 1338 
§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE 
ON SURRENDER. 
244—Insured held entitled to recover from insurer amount of brokers’ commission de- 
ducted from unearned premium paid them. J. J. Newberry Co. v. Globe & Rutgers 
Fire Ins. Co. (N. Y.) Ea 
§ 247. RESCISSION BY INSURER. . 
247—Insurer could not have policy canceled because of misstatements as to matter in 
certificate, which was part of application to be filled out by examining physician, not b 
incorporated in policy contract. Louisiana State Life Ins. Co. v. Phillips. (Ala.) 1105 
§ 249. ACTIONS FOR RESCISSION. ; 
249—Evidence failed to show that fact that insured had had syphilis, cured before issuance 
of life policy, increased insurer’s risk, so as to enable insurer to procure cancella- 
tion of policy for misstatements. Louisiana State Life Ins. Co. v. Phillips. (Ala.) 1105 
IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
GROUNDS IN GENERAL. 
51. WHAT LAW GOVERNS. ; 
Validity of defenses of equitable estoppel by misrepresentations and concealment is 
determined by law of place of contracting. Hare & Chase, Inc. v. National Surety 
Co. (CU. 3.) tee 
§ 252. REPRESEN’ 
§ 253. IN GEN ‘. ; 
253—Knowingly giving untrue answers, to material questions in application for insur 
nee constitutes grounds for annulment of ‘nsurance contract. Klein v. Farmers’ & 
Bankers’ Tife Ins. Co (Kan.) ' 
253—-Insured’s answer to avoid policy on ground of false representation must not only 


have been untrue but with reference to material matter and knowingly false. Wharton 
v. Aetna Life Ins. Co. (U. S.) 


255 MATERIALITY. 
In determining materiality of insured’s representations, consideration must be given 
in form of question. Jenkins v. John Hancock Mutual Life Ins. Co. (N. Y.) 
256. - EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. 
256(2)—For insured to be chargeable with representations in application attached to policy 
as with actual intent to deceive, he must have actual knowledge of the representations. 
Louisiana State Life Ins. Co. v. Phillips. (Ala.) 1105 


256(2)—Applicant for life insurance should exercise towards insurer same good faith 
which he may rightfully demand from insurer; insured, if conniving with soliciting 
agent to defraud insurer, cannot recover. John Hancock Mutual Life Ins. Co. v. 
Luzio. (Ohio.) 


256(2)—-False representations to avoid life insurance policy must have been intentional and 
with design to deceive or defraud. American Central Life Ins. Co. v. Alexander. 


1182 


(Tex.) 
256(2)—-Misrepresentations will not void policy unless insured knew they were false or 
was chargeable with such knowledge. Wharton v. Aetna Life Ins. Co. (U. S.) 
256(2)—Generally, where insurer is induced to contract by representation respecting material 
fact, policy will be avoided, whether misrepresentation was made willfully with intent 
to deceive, or through innocent mistake. Hare & Chase, Inc. v. National Surety Co. 
(U. §$.) 
256(2)—Misrepresentations of insured in application for life policy, to defeat right of 
recovery thereunder, must have been made with intent to deceive. Mills v. Continental 
Life Ins. Co. (Wash.) ; ; 636 
256(2)—-Untrue answer in policy application must be made with intent to deceive insurer 
to avoid insurer’s liability. Tison v. American Nat. Ins. Co. (Wash.) 1142 
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§ 257. CONCEALMENT. 

§ 258. IN GENERAL. 

258—Applicant’s failure to disclose facts about which no questions are asked will not 
avoid policy in absence of fraud. Wharton v. Aetna Life Ins. Co. (U. S.) 

258—Assured under marine policy must disclose to underwriter all circumstances known to 
him materially affecting risk; that assured intends no fraud being immaterial. Btesh 
et al. v. Royal Ins. Co., Limited, of Liverpool. (U. S.) a iG eee si; 

258—Under uberrimae fidei rule, applicant for fire insurance must use due and _ reason- 
able diligence to disclose to insurer all facts affecting risk which arise after applica- 
tion, and before contract has been consummated. Uberrimae fidei rule does not re- 
quire insured to use extraordinary diligence or to employ extraordinary means to 
inform insurer of changes in risk which have taken place during negotiations and 
before policy has attached. Springfield Fire & Marine Ins. Co. v. National Fire Ins. 
Co. €U.° 8) ; ; ps ; . ; 

§ 260. MATERIALITY. 

260—In absence of warranty, undisclosed matter must be material to render its nondis- 
closure significant. Test of Materiality is whether fact would have influenced under- 
writer either not to underwrite at all, or not to underwrite, except at higher premium. 
Hare & Chase, Inc. v. National Surety Co. (U. S.) ‘ re 

260—‘‘Circumstances materially affecting risk’ are those which reasonable person in as- 
sured’s position would suppose would control underwriter’s decision. Btesh et al. v. 
Royal Ins. Co., Limited, of Liverpool. (U. S.) 

§ 261. —— EFFECT. 

261—Where applicant for insurance truthfully discloses facts concerning health to soliciting 
agent, who freely reports facts to insurer agent is agent for insurer responsible for 
agent’s conduct; insured, failing to disclose to soliciting agent known facts concerning 
health affecting risk, cannot recover unless insurer waived forfeiture after obtaining 
knowledge. John Hancock Mutual Life Ins. Co. v. Luzio. (Ohio.) : 

§ 262. FRAUD OR FALSE SWEARING IN CBTAINING INSURANCE. 

262—Insured’s fraudulent missstatements on original application for life policy, not at- 
tached to policy when issued, are no defense. Eddins v. National Life & Accident 
Ins. Co. (La.) 

262—Statute providing that no statement of insured should be used in defense, unless 
contained in application attached to policy, held not to protect insured practicing 
fraud. Sheridan v. Thibodaux Benevolent Assn. (La.) 

§ 263. WARRANTIES. 

§ 264. —— IN GENERAL. 

(1). In general. 

264(1)—Acceptance and retention of policy did not charge insured with warranting state- 
ment therein which depended for its meaning upon reference to item 
to policy. Where incorrect answers to questions in application for insurance were 
made from physician’s own information and not read to those answers which were 
contained in policy which insured accepted. Louisiana State Life Ins. Co. v. Phillips. 

264(1)—-Statements in application for insurance as of applicant’s own knowledge on which 
insurance contract is based are ‘“‘warranties,’ and any agreement therein is binding 
when policy is issued and delivered. Pina v. Continental Casualty Co. (R. I.) 1036 
265. ——— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Life policy held to make insured’s answers relating to his health warranties and not 
mere representations. Springfield Fire & Marine Ins. Co. (Ark.) 565 

265—Language in application, medical examination, and in policy on which insurer relied 
held representations and not warranties. Towle v. New York Life Ins. Co. (Nebr.) 347 

265—Provision in policy itself that policy shouid be void if insured was attended by 
physician within two years for serious disease, is not mere representation. Montgomery 
v. John Hancock Mutual Life Ins. Co. (N. Y.) 598 

265—Where insured agreed that, for misstatement as to her health, policy should be- 
come void, representations regarding health constituted warranty, not representation. 
Atlanta Mutual Ins. Assn. v. Heard. (Tex.) 1320 

265—Respecting defense of presence of gasoline on schooner, policy provision regarding 
gasoline held condition, not warranty. The Anthony D. Nichols. Peders et al. v. Hart- 
fore: Pie: FOR MR Cs | Be das cece wens’ 

§ 267. —— FULFILLMENT OR BREACH. 

267—General rule is warranty in insurance contract must be strictly and literally ful- 
filled or contract is vitiated. Standard Fur Cutting Co. v. Caledonian Ins. Co. of 
Scotland. (Conn.) es 

267—Express warranties in marine insurance policies must be literally complied with. 
Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) : 

§ 270. EFFECT OF BREACH. 

270—Condition precedent to liability under policy held not embraced within statute pro- 
viding misrepresentation shall not avoid .policy unless contributing to death. Hurt 
et al. v. New York Life Ins. Co. (U. S.) as a are 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)—Where warranty or condition as to title does not affect risk, insurance should 

not be held ineffective for breach. Dunne v. Phoenix Ins. Co. of Hartford, Conn. 


(Cal.) 
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282(1)—That insured was not sole owner, as fire policy required, precluded recovery. Win- 
frey v. Girard Fire & Marine Ins. Co. (Tex.) 
282(1)—Condition or contractual warranty in fire policy r 
ownership is valid and enforceable. Eureka Security Fire & Marine Ins. Co. v. 
De Ross. (Tex.) 
(2). Character o 
282(2)—Automobile owner’s violations of statute respecting registration, certification and 
transfer of title held not to prevent him from establishing ownership in suit on 
theft policy. Green v. Connecticut Fire Ins. Co. of Hartford, Conn. (N. D.) 
(4). Particular estates or interest. 
282(4)—Mortgagee is not ‘owner’ within fire policy requiring fee-simple ownership; mort- 
gagee’s title, although strict legal title for certain purposes, being defeasible. Insured, 
suing on fire policy, being mortgagee under unforclosed mortgage, held not “owner of 
legal title’? within policy requiring unconditional and sole ownership. Westchester 
Fire Ins. Co. of New York v. Green. (Ala.) 
282(4)—Respecting policy requiring sole ownership, stepfather and stepdaughter acquiring 
interests in furniture under will held possession in common. Respecting policy requir- 
ing sole ownership, where stepdaughter acquired interest in furniture under will, insured 
stepfather acquired no title by stepdaughter’s unauthorized sale. Respecting policy re- 
quiring sole ownership, equitable right, if any, accruing to insured stepfather by 
guardian’s unauthorized sale of stepdaughter’s interest in furniture did not extend 
beyond that of lienholder in possession to secure reimbursement. Winfrey v. Girard 
Fire & Marine Ins. Co. (Tex.) .... 
(6). Effect of mortgage or othe 
282(6)—Existence of unforeclosed mortgage executed by insured is not breach of fire policy 
requiring unconditional and sole ownership. Westchester Fire Ins. Co. of New York 
v. Green. (Ala.) at nn eee 
282(6)—Neglect of prior mortgagee in recording release of mortgage held not to inure 
to benefit of insurer so as to defeat rights of subsequent mortgagee and mortgagor, 
representing in fire policy that they were unconditional owners of motortruck. Wells 
Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 
(8). Vendor and purchaser of real property. 
282(8)—Where insured had contracted for title prior to date of fire policy and had 
acquired title before loss, policy held valid. Security Ins. Co. v. Smith et al. (Ark.) 
(10). Joint property. 
282(10)—-Insurable, inheritable, undivided interest of one of seven children who, with 
mother after father’s death occupied homestead, which had not been so occupied or 
claimed. for five years before fire, held not “sole and unconditional ownership” re- 
quired by fire insurance policy. Eureka Security Fire & Marine Ins. Co. v. De Ross. 
(Tex.) Hee WOO ERE a hates 3 
§ 283. INCUMBRANCES. 
(5). Entire or severable contracts 
283(5)—Fire policy covering dwelling, barns, grain, harness, wagon, etc., separately valued 
and insured, held divisible, so that in€ured’s concealment of real estate incumbrance 
did not 
(Okla.) 
§ 286. SPECIATL, 
286—Finance company’s representative having intentionally failed to disclose company was 
rediscounting taxicab paper because of belief indemnity bond did not cover risk, and 
having paid no premium therefor, finance company held estopped to establish claim in 
respect thereto. Hare & Chase, Inc. v. National Surety Co. (U. S.) 
—Assured, if knowing that carrier gave more care to silk than cotton shipments, was 
bound to disclose to underwriter that he had billed silk as cotton. Assured who, 
without, underwriter’s knowledge, defrauded carrier by billing silk as cotton, could not 
recover against underwriter for silk insured as such; being precluded from protesting 
that he did not suppose fraud against carrier would injure underwriter. Assured’s 
billing silk as cotton and procuring consular invoice misdescribing cotton held not 
materially to affect risk on cotton authorizing recovery therefor against underwriter. 
Btesh et al. v. Royal Ins. Co., Limited, of Liverpool. (U. S.) 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—*‘Double insurance” exists where several insurances are made in favor of same 
assured on same interest and same risks. Smith v. Northern Ins. Co. of New York 
eo sh. <6 FY ; ‘ ; 
288(1)—Provision in accident and health insurance contract that insured has no other 
such insurance, and will not apply for more without notifying insurer, is reasonable 
and valid, and must be obeyed. Pina vy. Continental Casualty Co. (R. I.) 
288(1)—-Where original fire policy was never canceled and no additional insurance requested, 
second policy placed by agent with another company was ineffective. Gulf Ins. Co 
v. Beckville Rural High School Dist. No. 3 et al. (Tex.) 
288(1)—Provisions of policy providing for release of liability in case of other insurance 
prevail over indefinite provision allowing other insurance. Policies insuring carrier 
except for: cotton otherwise insured, held not to cover transit cotton burned while 
stopped en route for compression and covered by policy to compress company for 
carrier’s benefit. United States Fire Ins. Co. of New York v. St. Louis, B. & M. 
Ry. Co. (Tex.) 
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(C) MATTERS RELATING TO PERSONS INSURED. 

§ 290. AGE. 

290—Policy providing for payment of amount purchasable by premium paid at correct age, 
if insured’s age was misstated, held applicable only to valid contract and innocent mis- 
statement of age. Policy limiting insurer’s liability to benefits payable at correct age 
requires reduction in insurance to amount premium would buy at true age in case of 
innocent misrepresentation of age. Smith v. National Life & Accident Ins. Co. 


(Ark.) Saray 
§ 291. HEALTH AND PHYSICAL, CONDITION. 
(1). In general. 
291(1)—Representation insured was not pregnant when making application for life policy 
held material to risk as matter of law. First Texas Prudential Ins. Co. v. Baldivia 
et al. (Tex.) : ; ea Bicdta actus CEE ER 
291(1)—-Insured’s breach of warranty regarding her good health worked forfeiture of 
policy, without reference to whether false statement was made willfully and with in- 
tent to deceive insurer. Insured’s willful misstatement as to condition of health, 
constituted ‘“‘fraud’’ within statute, as to insurer issuing policy in reliance on truth 
of statement. Atlanta Mut. Ins. Assn. v. Heard. (Tex.) 
291(1)—Life policy was invalid for insured’s fraudulent concealment 
to cancer. Gay v. New York Life Ins. Co. (U. S.) ‘ 5 
291(1)—-Finding that false statements by insured concerning ailments and consultation with 
physician were not made with intent to deceive held sustained by evidence. Ulcers of 
stomach increased insured’s risk as matter of law, and false 
avoided policy. Demirjian v. New York Life Ins. Co. (Wis.) 
(2). Effect of statutory provisions. 
291(2)—Misrepresentation concerning health, will not render policy void unless matter 
represented contributes to insured’s death, Mudd v. John Hancock Mut. Life Ins. 
Co. (Mo.) : 
(3). Knowledge and intent of applicant. 
291(3)—Life insurance may not be set aside on ground that applicant untruthfully an- 
swered questions concerning health, although applicant, unknown to himself, was 
infected with disease which caused death. Sheridan v. Thibodaux Benevolent Assn. 
(La.) 
§ 292. MEDICAL ATTENDANCE. 
292——-Misrepresentation of assured in applying for life insurance in respect to medical 
treatment warranted cancellation of policy. New York Life Ins. Co. v. Conrad. 
(CU; 3.) 
292—Applicant for insurance is not required to disclose fact of consulting physician for 
slight or temporary ailments. Wharton v. Aetna Life Ins. Co. (U. S.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL, 
§ 310. NOTICE AND PROCEEDINGS T0 GIVE EFFECT TO FORFEITURE 
(2). Nonpayment of premiums or assessments. 
310(2)—After default in premiums, and _ before 
By its own terms policy was in effect only so long as premiums were paid. Denton v 
Provident Life & Accident Ins. Co. (Ky.) . 
310(2)—Where insurer’s obligation under life policy were conditional upon payment of 
premiums, no affirmative action was necessary to terminate insured’s rights on default. 
Kukuruza v. John Hancock Mutual Life Ins. Co. (Mass.) 
310(2)—Provision in accident and health policy that nonpayment of premiums avoids policy 
is valid and self-executing. Pina vy. Continental Casualty Co. (R. I.) 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Liability insurer’s defenses, when sued 


respecting belief as 


representations thereon 


reinstatement, policy was not in effect. 


for judgment recovered against insured, 
that insured failed to give notice, and misrepresented facts respecting automobile acci- 


dent, held not precluded by third party’s judgment against insured. Indemnity Co. 
of America v. Bollas. (Ala.) 


311(1 [hat insured failed to assist liability insurer in suit brought against insured 
held not to defeat statutory rights of injured party securing judgment against insured 
and suing insurer. Hynding v. Home Accident Ins. Co. (Cal.) 

311(1)—Any waiver of provisions of liability policy, to be effective, must have been _ be- 
tween insurer and insured. In injured person’s action against liability insurer, dealings 
between plaintiff and insurer were properly excluded respecting liability of insurer 
to insured. Kana v. Fishman et al ( Mass.) 

311(1)—Injured person cannot recover by subrogation to rights of insured, if insured 
himself is precluded from recovering on liability policy. Ocean Accident & Guaranty 
Corporation, Limited v. Schroeder. a 

311(1)—Where insured could not have 


under automobile ibility policy person 
) 1utomobile uld not from insurer as garnishee. Koontz 
v. General ialty C { America. 
311(1)—Liability li which provided t ull orig thereunder were strictly personal 
to assured held ne ‘ 1 | 1 g c ight than assured had. Shirley et 
al. v. American Aut 
(2). Assignees. 
311(2)—Assignee, to whom loss 
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policy, is merely insured’s agent to receive money and bound by any act of insured 
forfeiting policy. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 
(3). Mortgagees and their assignees. 
311(3)—-Fire policy containing standard mortgage clause, though void as to insured be- 
cause of breach of warranty, held valid as to mortgagee from its inception, Goldstein 
v. National Liberty Ins. Co. of America et al. (N. Y.) ‘ 
311(3)—Mortgagees, under loss payable ciause of mutual insurance association fire policy, 
held entitled to recover loss, notwithstanding member transferred property before fire 
without notice to association, rendering policy void as to member. Meader et ux. v. 


Farmers’ Mut. Fire Relief Ass’n. (Ore.) + iklevece aaa 


311(3)—-Fire policies containing mortgage clause, though becoming void as to insured on 
conveyance, remain valid as to mortgagee. Girard Fire & Marine Ins. Co. v. 
Farmer. (Tex.) . 
311(3)—That fire policy issued to mortgagee was void as to mortgagor did not prevent 
recovery by mortgagee. British America Assurance Co. of Toronto, Canada v. Mid- 
Continent Life Ins. Co. (Tex.) as 
311(3)—State law, authorizing recovery by mortgagee. to whom loss is payable under fire 
insurance policy, notwithstanding insured’s breach of warranty, held inapplicable to 
policy covering vessel on navigable waters of United States. Aetna Ins. Co. v. Hous- 
ton Oil & Transport Co. (U. S.) ‘ 
311(3)—-Mortgagee clause in fire policy applied to insured’s act of obtaining other insur- 
ance without knowledge or consent of mortgagee. Queen Ins. Co. v. People’s Union 
Sav. Bank. (U. S.) 
311(3)—Under open mortgage clause of fire policy, 
tive, and if mortgagor burns property mortgagee cannot recover. Girard et ux. v. 
Vermont Mutual Fire Ins. Co. (Vt.) 
(BB) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 312. SURJECTS OF MARINE INSURANCE IN GENERAL. 
312—That conditional seller and buyers of insured vessel mutually canceled contract held 
not “sale or transfer’? within cancellation clause of policy. That conditional seller 
of insured vessel canceled contract and became buyer’s partner involved no ‘‘change 
in management” within policy’s cancellation clause. Nearhoff v. Home Ins. Co. of 
New York et al (Wash.) ‘ 
§ 314. DEVIATION OR OTHER CHANGE OF VOYAGE. 
314—Policy insuring schooner while on specified waters held not to regulate voyages, but 
to define localities where insured loss might occur. Under policy insuring schooner 
against fire while on inland and coastwise waters of United States and West Indies 
and waters tributary thereto, deviation into Mexican port held insufficient to prevent 
recovery. Under policy insuring schooner on inland and coastwise waters of United 
States and West Indies and waters tributary thereto, “tributary’’ included waters 
which schooner would ordinarily traverse in passing between designated waters. The 
Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) 
314—-Vessel entering port for repairs and thereafter starting toward another port for 
additional repairs is not on ‘‘voyage’’ as regards deviation affecting insurer's lia 
bility. Nearhoff v. Home Ins. Co. of New York. (Wash.) 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. 
319(1)—Unless partial use of dwelling for brooding chickens increased fire hazard, if 
it did not avoid fire policy containing no provision forbidding such use. Hartman v. 
Farmers’ Mut. Ins. Co. (Wash.) 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. . 
323(1)-—-Vacancy clause in standard fire policy is statutory condition binding on_ parties. 
Vacancy or nonoccupancy clause being for advantage of insurer only, fire policy was 
voidable at insurer’s election for breach thereof. Breach of vacancy or nonoccupancy 
clause in fire policy voided it, in absence of waiver by Insurer. Masiello et ux. 
v. Fidelity Phenix Fire Ins. Co. of New York. (R. I.) 
$ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Any right of purchaser of property in respect to insurance taken out at ap- 
proximately same time could not survive subsequent sale without notice to insurer. 
Failure of mortgagee with notice of change of ownership to notify insurer and se» 
policy was corrected terminated its rights under policy. Collins v. Lumbermen’s Ins. 
Co. of Philadelphia, Pa (Wash.) 
(2). What constitutes change of title or interest in general. 
328(2)-—Foreclosure and purchase by mortgagee with mortgagor remaining in possession 
held not “change of ownership or occupancy’? working forfeiture of fire policy for 
failure to notify insurer thereof. Continental Ins. Co. of New York v. Rotholz. 
(Ala.) 
328(2)—Order confirming mortgage foreclosure sale did not vest purchaser with title, so as 
to deprive mortgagor of insurable interest, where purchaser did not execute bonds nor 
comply with bid. Smith et al. v. National Union Fire Ins. Co. of Pittsburgh, Pa., 
et al. (Ky.) be ek ae we ere 
328(2)—-Sheriff’s deed to mortgagee who purchased at foreclosure sale, issued after fire 
insurance was procured with standard mortgage clause, held change in title, invalidat- 
ing policy as to mortgagee. Belatti v. Western Grain Dealers’ Mutual Fire Ins. 
Co. (S. D.) 
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328(2)—Where insurance property was sold under trust deed and purchased by insured 
and beneficiary, there was no change in ownership thereof within fire policies. Dick- 


enson County Bank, Inc. et al. v. Royal Exchange Assurance of London, England. 
(Va.) ; ate 


Sie at etaran 1375 
(4). Conveyance to wife. 
328(4)—Where, after issuance of fire policy, husband parted with held interest therein to 
wife, provisions of policy against change of interest held violated precluding recov- 
ery. Daniel et al. v. Bedford County Ass’n. of Farmers Mut. Fire Ins. Co. of 
Virginia. (Va.) ‘ ..1373 


(5). Contract of sale, 
328(5)—Vendor is not ‘sole and wunconditonal owner” within fire policy, where pur- 
chaser goes into possession, pays part of price, and makes improvements. Fireman’s 
Fund Ins. Co. of San Francisco v. Cravey. (Fla.) ‘ ~. 433 
(8). Invalid or inoperative conveyance. 
Where insured executed, but did not deliver, deed to daughter, and daughter exe- 
cuted deed to insured and wife without consideration, latter deed was void, and did 
not change insured’s interest. Provision of fire policy against change in interest ‘n 
property refers to valid instruments. Mosher v. Iowa National Ins. Co. (Ia.) 120 
(9). Partnership transactions. 
328(9)—Sale of part of goods, covered by fire policy, by one of partners held, as respected 
liability on policy, completed sale. Larsen & Son et al. v. Retail Merchants’ Mutual 
Ins. Co. (Ia.) we Fae P ; ; 
(14). ‘Commencement of foreclosure proceedings’ or “‘notice of sale.” 
328(14)—Receipt by insureds of notice of commencement of foreclosure proceedings under 
chattel mortgage covering property insured held to render fire policies void, in ab- 
sence of waiver. Glens Falls Ins. Co. et al. v. Bendy et al. (Tex.) 1197 
(15). Entire or severable contracts. 
328(15)—Sale of part of goods covered by fire policy did not relieve insurer from liability 
on part retained. Larsen & Son et al. v. Retail Merchants’ Mat. Ins. Co. (la.) 955 
§ 330. INCUMBRANCES. 
(5). Entire or severable contracts. 
330(5)—Breach of chattel mortgage clause in fire policy would not avoid entire policy 
covering both dwelling and furniture, each for separate stated amounts, Bennett. v. 


Cosmopolitan Fire Ins. Co. (U. S.) ; 1165 
§ 332%. 
3 


32%—Employment of another as chauffeur 


328(8) 


955 


by one renting driverless car, where consented 
to by owner of car, held not to defeat recovery against liability insurer, notwithstand- 
ing limitations in policy and r 
mobile. Pr« 

hirer was fi 


: rental contract as to permitting another to use auto- 
n in liability policy and contract for renting driverless cars, whereby 
i dden to permit another to use it, did not negative right of hirer to em 
ploy competent chauffeur with knowledge of owner of car. Provision of liability policy 
covering driverless car that policy would not cover additional insurer on “account of 
violation of rental contract’? meant that policy would not extend to damage caused by 





























such violation. Ocean Accident & Guaranty Corporation, Limited vy Schroeder. 

add en as 748 

pit Insure: : oa dmission of liability for automobile collision relieved insurer of 
a : : ity t m under ntract Koontz v. General Casualt Ci of America. a 

§ 33. SPECIAI, CAUSES INCREASING RISK. 

(1). In general. 

333(1)—Insured permittee’s failure to notify fire insurer of cancellation of wine permit 
created no additional hazard which would preclude recovery for loss of wine under 
fire policy. Ariasi v. Orient Ins. Co. et al. (U. S.) 1154 

§ 334. PRECAUTIONS AGAINST LOSS. 

( Employment of watchman. 

33 l ‘ e polic insured’s breach of warranty to maintain watchman service by 
giving watchman access to ke to watch clock held to bar recovery and render poliey 
void. St rd Caled i_i Co. of Scotland. (Conn.) 116 

+ ( Stat ts vatchmen, insured’s answers to questi whether 
I ul make hourly rounds, were irresponsive d not 
stitut licy. Failure of assured’s watchman to make or 
re | ‘ r Sunday constitute breacl f \ t of 
l irg tT € when premises are not “regular! open for 
bus mploved fifty or sixty workmen held not “regular en for 
1 ftert s and Sundavs within bu wy policy,” by 1 of 
esence forem nd store away furs. Failur f sured’s 
W | 1 t e and record he between 6 and & o'clock on Sunday mort 
¢ ses ¢ 1 | n for business, constituted breach of war 
t f burglary 1 Shuster 1 Surety Co (mV 264 
334(2)—Term “watchman” in policy, juiring insured to keep competent watchman in 
charge of insured vessel, implies one in position to see and in close proximity to vessel 
at all times. Warranty that insured would employ competent watchman and keep him 
in charge of insured vessel at all times held breached by his absence from vessel for 
9 to If ur ith insured’s permission, Aetna Ins. Co. v. Houston Oil & Transport 
Co. (U. S.) 692 


§ 336. ADDITIONAL TNSURANCE. 
(1). In general 


336(1)—To constitute “double insurance,” policy, not only must be on 
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but also for benefit of same person and for same interest and entire risk. Browne 
et al. v. Franklin Fire Insurance Co. et al. (Mo.) P , z . 5 
336(1)—Provision in accident and health insurance contract that insured has no other such 
insurance, and will not apply for more without notifying insurer, is reasonable and 
valid, and must be obeyed. Insured, breaching accident and health insurance contract 
by procuring additional insurance without notifying insurer, justified insurer in terminat- 
ing contract. Pina v. Continental Casualty Co. (R. I.) ... yee ‘ 1036 
336(1)—Provision rendering fire policy void if insured has or procures other insurance 
on same property, unless otherwise provided by indorsement, is reasonable and _ valid. 
Automobile Ins. Co. et al. v. Teague et al. (T'ex.) nie ; 448 
336(1)—Violation of stipulation in policy respecting other insurance rendered each of fire 
policies void. British America Assur. Co. of Toronto, Canada vy. Mid-Continent 
Life Ins. Co. et al. (Tex.) : ae ‘ ‘ 
(2). Knowledge and consent of insured. 
336(2)—-Contractor in procuring fire policy on dwelling under construction without owner’s 
knowledge, under building contract, held not agent of owner, and therefore policy pro- 
cured by owner in good faith was not rendered invalid under ‘other insurance” 
clause. Automobile Ins. Co. et al. v. Teague et al. (Tex.) 
336(2)—-Where mortgagee took insurance with mortgagor’s knowledge, and mortgagor there- 
after took additional insurance in violation of concurrent insurance clauses, latter 
policy could not be held valid on ground mortgagor was not responsible for issuance 
of first pelicy. Mortgagor, permitting policy to continue in force on learning of is- 
suance, became bound by concurrent insurance clause of fire policy taken out by 
mortg: ; sritish America Assurance Co. of ‘Toronto, Canada vy. Mid-Continent 
Life Ins. Co. (Tex.) fc 
(3). Identity of property or interest. 

Vendor and vendee and mortgagor and mortgagee may each insure his own separ- 

interest in property. Smith v. Northern Ins. Co. of New York et al. (N. Y.) 

MATPERS RELATING TO PERSON INSURED. 

9, CHANGE OF OCCUPATION 
That member of mutual accident association changed occupation was no defense to 
iction on insurance certificate, where not adversely affecting association. Ward 
Commercial Travelers Mutual Accident Assn. of America. (N. Y.) 
NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

Unless forfeiture of life policy for nonpayment of premiums is set aside and 
policy revived, beneficiary cannot collect. Eddins v. National Life & Accident Ins. 
Co. - La.) 

349(1)—Continuance of insurer's obligations under life policy except as to nonforfeiture 
options held conditional upon payment of premiums. Kukuruza v. John Hancock Mutual 
Life Ins. Co. (Mass.) , 
349(1)—-Fire policy provision for suspension on default of premium note installment and 


reinstatement on payment of arrearage are valid. Hartford Fire Ins. Co. v. Dicker- 
son. (Miss.) 


349(1)—Life policy, executed on September 2, 1925, 


457 


v 


and accepted by insured on Novem- 

ber 2, 1925, requiring payment of premium annually on August 17, with 31 days of 
grace, lapsed for nonpayment of premium at insured’s dextth on September 23, 1927, 
where only first two premiums had been paid. Mougey v. Union Central Life Ins. 
Co. (Ohio.) ae 

349(1)—-Beneficiary of life policy, with double Liability for accidental death, could not 
recover where policy had lapsed for nonpayment of premium before insured’s death, 
notwithstanding injury causing death occurred during life of policy. Levin v. Scranton 
Life Ins. Co. (Pa.) ; 

349(1)—Provision in accident and health policy that nonpayment of premiums avoids policy 
is valid and self-executing. Provision in accident and health policy whereby payment 
of premiums constitutes condition precedent to insurer's continued liability must be 
obeyed bona fide. Pina v. Continental Casualty Co. (R. I.) ‘ 1036 

349(1)—Rights of insured and beneficiary under jife policy are forfeited by failure to pay 
premium, except as policy provides otherwise. Peoria Life Ins. Co. of Peoria, Ill. v. 
Bergholm et al. (U. S.) cy gets 

349(1)--Insurer, applying cash reserve of life policy to payment of 
surance, was not liable on policy -thereafter lapsing before insured’s death. Regular 
payment of premiums on life policy is very essence of agreement. Bach v. Western 
States Life Ins. Co. (U. S.) 

(2). Premiums payable in installments. 

Under insurance contract requiring payment of weekly premiums on or before 
every Monday, in advance, day of maturity of premium is Monday when due in ad- 
vance, and premium not then paid is in arrears. Where last weekly premium due 
in advance was paid Monday, February 25th, for following week, policy became in 
arrears after Monday, March 25th for failure to pay premiums for four Mondays, 
precluding recovery thereon. National Ben. Life Ins. Co. v. Deckson. (Ga.) jem evn 

(3). Nonpayment of note given for premium. 

349(3)—Life policy held to have !apsed for non-payment of premium, where insurer re- 
fused requested extension of premium note and insured failed to accept counter 
proposition for settlement of note. Phillips v. New York Life Ins. Co. (Ga.) 1109 
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§ 352. NOTICE OF TIME FOR PAYMENT. 
§ 353. —— NECESSITY. 
(1). In general. 
353(1)—No duty of insurer to inform insured of lapse of policy could be inferred from 
provision, for extended term upon application. Notice of lapse of life policy was_ not 
required because of insured’s illness, even if known to insurer. Kukuruza v. John 
Hancock Mutual Life Ins. Co. (Mass.) 
§ 356. EXTENSION OF TIME FOR PAYMENT. 
§ 357. IN GENERAL. 
357—“Blue note’? whereby insurer agreed it would accept payment of defaulted premium 
at later date if insured should pay it with interest, and that insurance would be con- 
tinued in force in meantime, was valid. Insurer’s acceptance of payment of interest 
and part payment on Principal of “blue notes” in accordance with terms of communica- 
tion to insured that it merely extended rights granted by note for an additional 
period, did not constitute estoppel to claim it was not to be regarded as_ subsisting 
obligation. Where insured did not comply with terms of “blue note”, or avail himself 
of extension thereof, rights under policy must be measured as if note had never 
been given. Inter Southern Life Ins. Co. v. Omer. (Ky.) 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 
360(1)—Insurer, having received funds from insured sufficient to pay quarterly install- 
ment on premium, held obligated to apply funds to prevent forfeiture, notwithstand- 
ing insured had indicated his intention to pay premium annually, not quarterly, 
Allen v. Register Life Ins. Co. (Ohio.) 
360(1)—Under by-laws of life insurer, monthly premium required to accompany application 
held applicable to premium for month in which policy was delivered. American Ins. 
Union v. Mehrton. (Okla.) ; ; aad 
360(1)—Failure of insurer to make entries where premiums were paid on time did not 
forfeit heneficiary’s right to collect on indust-ial policy. First Texas Prudential Ins. 
Co. v. Mata. (Tex.) ; 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Insurer’s resolution apportioning surplus to policyholders immediately created 
“debt” in insured’s favor, although under policy dividend was to be paid later; 
hence policy was in force when insured died. Finley v. Massachusetts Mutual Life 
Ins. Co. (La.) 
§ 361. — TO AGENT OR BROKER. 
361—Where local agent of life insurer, collected monthly premiums, but did not transmit 
same to insurer, insurer was estopped to set up lapse for nonpayment of premiums. 
American Ins. Union v. Mehrton. (Okla.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Recovery could not be had on life policy, notwithstanding efforts to revive or rein- 
state it after default in premium payments which insured never paid nor tendered. 
White v. Equitable Life Assur. Society of the United States. (Ala.) 
Proof of total and permanent disability held condition precedent to waiver of pre- 
miums during continuance of disability; insured’s failure to prove disability, waiving 
premiums, because of insanity and failure by others to make proof because net know- 
ing of policy, did not keep policy in force until insured’s death over year after dis- 
bility. Northwestern Mutual Life Ins. Co. v. Dean. (%a,) ; 
Life policy did not lapse in case premiums were tendered and arbitrarily refused. 
Sanders v. Independent Nat. Life Ins. Co. (La.) 
-Where, before default in paying annual premium note, insured became permanently and 
totally disabled, policy remained in effect without further payment, if insured gave 
notice of disability within 60 days. Mid-Continent Life Ins. Co. v. Tackett. (Okla.) 
Failure of insured to make claim for disability benefits during life of policy pre- 
vented recovery on policy by beneficiary after death of insured. Disability of insured 
at time of default in payment of premium does not avoid forfeiture of life policy 
without claim for disability benefits and proof thereof. Peoria Life Ins. Co. of Peoria, 
Ill. v. Bergholm et al. (U. S.) 
§ 363. RIGHTS OF INSURED AFTER DEFAU LT. 
§ 364. —— IN GENERAL. 
364—Statute requiring recognition of insured’s rights to net value of lapsed policy held 
not to apply to double indemnity provision. Provision of life policy regarding cessation 
of double indemnity benefits on default in premium payments held valid. When life 
policy lapsed for nonpayment of premium, rights acquired by insured under double 
indemnity provision terminated, and beneficiary was not entitled to its benefits, though 
extended insurance carried policy beyond insured’s death. Inter Southern Life Ins. 
Co. v. Omer. (Ky.) 
§ 365. —— REINSTATEMENT. 
(1). In general. 
365(1)—Willful misrepresentation of material facts, made to induce insurer to reinstate 
lapsed policy, will void policy. Phillips v. New York Life Ins. Co. (Ga.) 1109 
365(1)—Reinstatement, where life insurer accepted part payment of premium, waived for- 
feiture, and continued in force the original policy. Inter Southern Life Ins. Co. 
v. Omer. (Ky.) ‘ 572 
365(1)—Life policy held to contemplate contract between insurer and insured to effect re- 
instatement after default. Kukuruza v. John Hancock Mutual Life Ins. Co. (Mass.) 583 
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365(1)—Statute regarding effect of misrepresentations in obtaining policy held applicable 
to misrepresentations in securing reinstatement, though application limited liability in 
such cases to return of premiums. Masson v. Metropolitan Life Ins. Co. (Mo.) 

365(1)—Reinstatement of accident policy took effect from countersigning of receipt for 
premium paid after policy had elapsed, rather than from expiration of previous term, 
under facts. Where it is optional with insurer whether to reinstate expired policy, re- 
instatement constitutes new contract and starts new period of coverage; time being 
computed from date of reinstatement. MacDonald v. Metropolitan Life Ins. Co. (Pa.) 

365(1)—Notice requesting payment of premium note and advice as to reinstatement of 
policy held not unqualified demand effecting reinstatement of policy. Reinstatement of 
forfeited policy held not implied from insurer’s failure to grant application, received 
with draft for amount required to renew premium note, only two days before in- 
surer’s death. Application and acceptance thereof held necessary to procure reinstate- 
ment of policy forfeited for nonpayment of premium. Insurer’s mere retention of 
application for reinstatement of policy until after insured’s death held insufficient to 
effect reinstatement. Insurer’s retention of draft for amount required to renew pre- 
mium note after insured’s death held not reinstatement of policy. Exchange T'rust Co. 
v. Capitol Life Ins. Co. (U. S.) 5 

365(1)—Contract of reinstatement of life pol 
delivered and subject to law 
Administrator. (U. S.) 


(2). Condition of reinstatement. ‘ 
365(2)—Insured was charged with knowledge of conditions upon reinstatement, set out in 
policy. Premium payments and acceptance after default reinstated lapsed policy, sub- 
ject to conditions attendant upon reinstatement set out in policy. Insured reinstating 
lapsed policy by premium payment after default held subject to provision reinstated pol- 
icy should not cover illness beginning less than 10 days after acceptance of premiums. 
Under circumstances, that agent orally agreed to collect premium held not to estop 
insurer from relying on policy provision that, after reinstatement, sickness beginning 
less than 10 days after acceptance of premium was not covered. Denton v. Provident 
Life & Accident Ins. Co. (Ky.) 
365(2)—Insured’s fraudulently false statements in revival application respecting health 
and consulting of physician rendered revival void under its terms. Statute barring 
defense for fraudulent statements, unless indorsed on or attached to policy when 
issued held inapplicable to revival application after lapse for nonpayment of pre 
miums. Eddins v. National Life & Accident Ins. Co. (La.) 
365(2)—If certificate of insurability furnished to procure reinstatement of life policy was 
not signed by authority of insured, there was no contract to reinstate. If certificate 
of insurability furnished to procure reinstatement of life policy was signed by insured’s 
authority, truth of facts therein certified was condition precedent to reinstatement, In- 
surer’s knowledge of falsity of statements in application for reinstatement of policy 
is not waiver of express condition of reinstatement or estoppel to insist upon breach. 
Acceptance of premiums by insurer in accordance with contract reinstating policy, 
with knowledge of falsity of statements in application for reinstatement, is not waiver 
or estoppel. Benefici held chargeable with knowledge’ of terms of contract rein- 
stating life policy and to have made payments in accordance therewith. Acceptance of 
premiums after reinstatement of life policy on false application did not continue policy 
in force when it was not shown that premiums were not accepted subject to conditions 
of application for reinstatement. Kukuruza v. John Hancock Mutual Life Ins. Co. 
(Mass.) ‘ 
5(2)—False statement in application for reinstatement of life policy, that insured had 
not consulted physician, held to avoid policy. Schrader v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass. (Mass.) 


5(2)—-Fire pol 


ic provision for suspension on default of premium note installment and 
nstatement on payment of arrearage are valid. Mortgage clause respecting mort- 
gagee’s interest held not to supersede provisions for reinstating policy on payment 
of delinquent installments of premium note. Hartford Fire Ins. Co. v. Dickerson. 
(Miss.) 
>)—Insurer waived provisions respecting revival of lapsed policy by subsequently ac- 
cepting premiums and retaining them without requiring evidence of insured’s sound 
health required by provisions. Ash v. Nat. Life & Accident Co. (Mo.) 1126 
366 ELECTION BETWEEN RIGHTS. 
Under policy giving option of “paid-up” and “extended” insurance, and providing 
that, on failure to exercise option or defaults, extended insurance would be granted, 


no demand was _ necessary for extended insurance on default of payment of premium. 
Inter Southern Life Ins. Co. v. Omer. (Ky.) 


§ 367 INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general 
367(1)—Insured held entitled to extended insurance which inured to him because of partial 
payment on life insurance premium. Inter Southern Life Ins. Co. v. Omer. (Ky.) 


43u 


(2). Amount available to purchase extended insurance. 
(2)-—-Reference in life policy to ‘“tany indebtedness existing against policy at date of 
default” causing reduction of value, meant indebtedness placed against policy in way 
provided therein. Insurer held not entitled to charge premium note against reserve 
so as to reduce amount available for purchase of extended insurance under nonfor- 


feiture provisions. Insurer’s acceptance of note for premium of life policy was pay- 
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ment of premium as respects right to charge note against reserve. Amicable Life Ins. 
Co. v. White. (Tex.) : 
(3). Period for which insurance will be extended. 

367(3)—Where insurer accepted part payment after default in payment of premium and 
premium note, such payment carried policy for proportionate period. Life insurance 
company held bound by published table as regards extended insurance. Inter Southern 
Life Ins. Co. v. Omer. (Ky.) 
370. —— ACTIONS. 

370—Evidence showed insured’s statements in revival application, that she was in good 
health and not examined by physician since lapse, were fraudulently false. Eddins v. 
National Life & Accident Ins. Co. (La.) 

370—Evidence established that deceased made false statements concerning health in ap- 
plication for reinstatement to membership in benevolent association; hence \ member- 
ship certificate and reinstatement was void. Sheridan v. Thibodaux Benevolent Assn. 
(La.) ; ; 

370—Burden was on plaintiff claiming life policy had been reinstated to prove truth of 
facts certified in certificate of insurability. Kukuruza v. John Hancock Mutual Life 
Ins. Co. (Mass.) f 

370—-Whether insurer accepting medical report and check and issuing receipt of reinstate- 
ment accepted insured’s check in payment of premiums due held for jury. State 
Life Ins. Co. of Indiana vy. Nolen. (Tex.) : 

370—Insurer’s acceptance and retention for three months of premium notes held not evi 
dence of acceptance of application for reinstatement, where reinstatement was 

ditioned on insured’s furnishing satisfactory evidence ot insurability. Insurer’s com- 

pliance with insured’s application for change of beneficiary, which accompanied ap- 

plication for reinstatement, held not evidence of reinstatement. Proof that insured, 

on application for reinstatement, furnished health certificate, was insufficient to show 

compliance with contract requirement that insured furnish satisfactory evidence of in 

surability. Insurer’s refusal to reinstate policies held not unreasonable or arbitrary 

under evidence of insured’s failure to furnish satisfactory evidence ot insurability. 


Davis v. New York Life Ins. Co. (U. S.) 


XI. Estoppel, Waiver or Agreements Affecting Right t~> Avoid or 
Forfeit Policy. 
372. WHAT CONDITIONS MAY BE WAIVED. 


—Conditions in insurance contract for benefit of insurer may be waived, expressly or 
by implication. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) 1177 
Condition or contractual warranty in fire policy requiring unconditional and_ sole 
ownership may be waived by insurer. Eureka Security Fire & Marine Ins. Co. v. 
De Ross. (Tex.) 1360 
372—Forfeiture clause in insurance policy may be waived by insurer. Exchange Trust Co. 
Capitol Life Ins. Co. (U. S.) 540 
LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 
STATEMENTS OF OFFICERS OR AGENTS. 
(1). In general. 
373(1)—Insurer held not estopped to set up mortgaging of insured property in violation 
of policy by failure to issue policy permitting such incumbrance as agent promised, or 
insured’s failure to understand terms of policy issued. Bitting v. Home Ins. Co. of 
New York. (Md.) 
373(1)—That agent, representing insurance companies, advised one company that policy 
had been canceled, and another company substituted, did not estop second company to 
deny liability. Gulf Ins. Co. v. Beckville Rural High School Dist. No. 3 et al. 
(Tex.) : 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—President of mutual life insurance association under mutual assessment plan held 
authorized to waive time of payment of assessments. ‘Texas Mutual Life Ins. Assn. 
v. Wallace. (Tex.) 
(2). Nature of agency. 
375(2)—Agent authorized only to solicit and take applications for insurance receive pre- 
miums, and deliver policies, had no authority, express or implied, to waive breach of 
policy. Indemnity Co. of America v. Bollas. (Ala.) 1046 
375(2)—-Local agents of fire insurers, in view ot extent of agency, held authorized to 
accept past-due and unearned premiums after fire and breach of condition, constitut- 
ing waiver of breach. Local agent, to bind insurer, by acceptance of past-due and 
unearned premiums after fire and breach of condition rendering policies void, con- 
stituting waiver, need not have specific authority. Glens Falls Ins. Co. et 
Bendy et al. (Tex.) 


§ 376. —— EFFECT OF 
(1). In general. 

376(1)—Insurer could not avoid liability for insured’s nonperformance, where conduct of 
insurer’s agent caused failure to perform, notwithstanding specific inhibition of waiver 
contained in hail policy. Great American Ins. Co., New York, v. Scott. (Colo.) 

376(1)—Action of local agent was inoperative to waive requirement of insurance company, 
where applicant agreed that modification must be made by president, vice-president, or 
secretary. Klein v. Farmers’ & Bankers’ Life Ins. Co. (Kan.) 
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376(1)—Where policy provides that no agent can waive any of its term except by writ- 
ten indorsement, issuing agent’s mere knowledge does not waive breach of policy 
condition. Agent’s oral statement to purchaser that it would not be necessary to 
make any indorsement on assigned policy, respecting prospective vacancy, did not 
bind company. Northwestern Nat. Ins. Co. v. McFarlane. (U. S.) ..1149 
(2). Conditions to which restrictions apply. 
376(2)—-Insured was chargeable with notice on acceptance of policy that insurer’s agent 
was informed that insured was in hospital and ill, and insurer retained premiums as 
its own, forfeiture for breach of condition as to health was waived. Insured was not 
chargeable with notice that limitations would apply by retroaction so as to nullify waiver 
or estoppel having origin in conduct antecedent to contract. Bible v. John Hancock 
Mutual Life Ins. Co. (N. Y.) ; 
377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
(1)—-Insurer could not waive forfeiture without full knowledge of facts. Sovereign 
Camp W. O. W. v. Cameron. (Tex.) ‘ ; ee 
(2). What constitutes knowledge or notice in general. 
377(2)—That insurance collector had opportunity to observe insured held not to put in- 
surer on notice that insured was pregnant at time of application for policy. First 
Texas Prudential Ins. Co. v. Baldivia et al. (Tex.) 2 
377(2)—That insurance agency before issuance of policy received survey showing schooner 
carried gasoline adequately put insurer on notice, precluding defense of presence of 
gasoline. The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) 
377(2)—-Insurer’s mere knowledge of conditions which would constitute breach and for- 
feiture of fire policy on its issuance does not operate as waiver. Northwestern Nat. 
Ins. Co. v. McFarlane. (U. S.) : 1149 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
378—Agent’s knowledge that trucks had been removed to another state did not estop in- 
surer to rely on provision of liability policy requiring trucks to be principally main 
tained at certain place. Maryland Casualty Co. v. Cole. (Va.) 
(1). In general. 
378(1)-—-Insurance company, whose agent, at time of procuring contract, had notice that 
insured was suffering from incurable disease, waived condition avoiding policy in 
event of insured’s ill health at time of delivery thereof; agent’s knowledge of material 
facts is notice to imsurance company. Metropolitan Life Ins. Co. v. McAleer. 
(Ga.) 
378(1)—Validity of automobile liability policy was not affected by falsity of representation 
in relation to ownership known to insurer. Commonwealth Casualty Co. v. Arrigo. 
(Md.) 
378(1)—Notice to agent of vacancy of insured premises held notice to insurer. Hoffman 
v. Northwestern Nat. Ins. Co. (Mo.) 
378(1)—-Term “agent”, within statute barring recovery for fraudulent answers unless known 
to insurer’s agent, referred to one acting within scope of authority; agent, employed 
solely to solicit insurance and report information received from applicant, cannot waive 
condition in icy requiring insured to be alive and in sound health. John Hancock 
Mutual Life 1 o. v. Luzio. (Ohio.) 
: J f agency and authority of agent. 
3)—Soliciting agent’s knowledge that insured was afflicted with nephritis when policy 
was issued held not to estop insurer from denying liability thereon. Metropolitan Life 
Ins. Co. v. Alexander. (Ga.) 
3)——-Local agent's insertion of ut ff record owner of truck in liability policy with 
knowledge that he was not actt ner constituted waiver of provision respecting 
ownership. Commonwealth Casualty ? Arrigo. (Md.) 


377 


3)—-In determining sufficiency of fa stated in replication to estop insurer from as- 
serting defense that personalty insured was mortgaged, it may be assumed that 
knowledge quired by iting agent in negotiating policy will be imputed to in 
surer. Bitting v. Home Ins ‘o. of New York (Md.) 


Insurer was charg with knowledge of agent authorized to solicit applications, 
deliver policies, and «¢ t premiums. In absence of notice to contrary, knowledge of 
agent with apparent authority to issue effective policy is knowledge of insurer. Bible 
v. John Hancock Mutual Life Ins. Co. (N. Y.) 


8(3)—-Where insurer hi medical director knew before issuance of policy of 
l nsurer could not cancel policy for fraud of in 


National Life & Accident Co. v. Muck 


that schooner carried gasoline held insuffi- 
defense of presence of gasoline, unless sur- 
information n r its agency. Insurance agency’s manager’s 
on insured schooner was knowledge of insurer. The 
| al. v. Hartford Fire Ins. Co. (U. S.) 
RTION OF FALSE ANSWERS IN APPLICATION BY AGENT’ OR 
NDER HIS DIRECTIONS. 
In general ; 
379(1)—Where application, prepared by insurer’s agent, was signed by insured, without 
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knowledge of its contents, insurer held estopped 
Provident Life & Accident Ins. Co. of Chattanoog 
379(1)—Insurer cannot claim forfeiture of fire policy for misrepresentations respecting 
other insurance, where application for policy was filled out by insurer’s agent. Hardy 
v. Commercial Standard Ins. Co. (Commercial Credit Co., Intervener). (La.) 
(2). Statements as to title. 
379(2)—If insured gave information regarding ownership of 


wrote policy as though it did not have such information, breach of conditions re- 


garding ownership and title was not actual. Omission of indorsement on policy, when 


information regarding ownership of insured’s property is imparted, should be charged 

to insurer. North River Ins. Cc. v. Sanguinetti. (Ariz.) 
(4). Life and accident insurance. 

379(4) Soliciting agent ey il 


ting appointed Dy gener 


from relying on alleged falsifications. 
Tenn. v. Parks. (Ky.) 


insured property, but insurer 


state zent of fereign life insurance com- 
pany, while taking applications for insuran 


e, is agent of insurer; insurer -whose 

agent incorrectly inserted answers to questions in application for life policy not- 
withstanding questions were truthfully answered, held estopped when sued on policy, to 
assert insured was not in good health at time policies were issued. Enge v. John 
Hancock Mutual Life Ins. Co. (Minn.) 

379(4)—Where false answers to questions in application for health and accident 
are inserted by agent withcut insured’s knowledge or 
mons v. Washington Fidelit) Nat. Ins. Co. (Ore.) 

(7). Agency for insurer or insured. 

379(7)—That person taking application for insurance had blank form used by insurer 
clothed him with apparent authority to represent insurer and placed burden on insurer 
of showing contrary. North River Ins. Co. v. Sanguinetti. (Ariz.) 

379(7)—Where applicant for insurance truthfully discloses facts concerning health to solicit- 
ing agent, who falsely reports facts to insurer agent is agent for insurer responsible 
for agent’s conduct; insured, failing to disclose to soliciting agent known facts con- 
cerning health affecting risk cannot recover unless insurer waived forfeiture after 
obtaining knowledge. John Hancock Mutual Life Ins. Co. v. Luzio. (Ohio.) 

(8). Guaranty and indemnity insurance. 

79(8)—Policyholder is held strictly to knowledge of contents of policy, retention thereof 
constituting adoption of application and representations on which policy was issued. 
In case soliciting agent inserted false answers, but insured retained liability policy, 
knowledge of soliciting agent of falsity of representations material to risk held not 
imputed to principal. Taylor et al. v. American Liability Co. (U. S.) 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 

380—Applicant for life insurance should exercise towards insurer same good faith 
which he may rightfully demand from insurer: insured if conniving with soliciting 
agent to defraud insurer, cannot recover. John Hancock Mutual Life Ins. Co. v. 
Luzio. (Ohio.) 


381. FORM AND REQUISITES OF EXPRE 
384. ——- WAIVER IN WRITING. 

—Letter from president of assessment mutual insurance association, reciting 
would be reinstated on payment of delinquent assessments, waived delinquency. 
Mutual Life Ins. Assn. v. Wallace. (Tex.) 

384—Watchman clause in policy covering loss of tug by fire held not waived by riders, 
one of which provided that all clauses and conditions of policy in conflict therewith 
are waived. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 

§ 385. — INDORSEMENT ON POLICY. 

385—Conditions in policy regarding ownership and title of insured’s property could be 
waived otherwise than by indorsement. North River Ins. Co. v. Sanguinetti. (Ariz.) 

385—Watchman warranty, being material to risk covered by time fire policy on tug, will 


not be held waived, unless clearly shown by indorsement on policy. Aetna Ins. Co. v. 
Houston Oil & Transport Co. (U. S.) 


385—Indorsement on fire insurance policy, in effect mortgage clause, directing payment of 
loss or damage to mortgagee, held sufficient without setting out details of mortgage. 
Mortgage indorsement on fire policy held sufficient compliance with clause rendering 
entire policy void, unless consent to chattel mortgage is indorsed on policy. Bennett 
v. Cosmopolitan Fire Ins. Co. (U. S.) . .1165 

$ 387. - CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

387—Insurer issuing vacancy permit, when learning of vacancy of property insured, waived 
forfeiture. Hoffman v. Northwestern Nat. Ins. Co. (Mo.) 

387—Coinsurance clause, if of itself assent to additional insurance, held consent to insur- 
ance which, within clause regulating other insurance, was “otherwise provided for.” 
The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) 985 

§ 388. IMPLIED WAIVER IN GENERAL, 

(3). Acts and conduct of insurer or agents in general. 

388(3)—Insurer’s conduct warranting inference of intention to waive provision of policy, 
thereby preventing insured’s fulfillment of terms of contract, may amount to waiver. 
Coolidge v. Standard Accident Ins. Co. (Calif.) 1060 

388(3)—-Insurer held estopped by acts and conduct of general agent from asserting for- 
feiture of policy under clause relating to conditional ownership. Atlantic Trust & 
Security Co v. Girard Fire & Marine Ins. Co. (Va.) . 175 

(4). Custom and course of dealing as to payment of premiums. 
388(4)—Ljife insurer’s previous course of dealing, with acceptance of part payment of pre 
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mium long after delinquency, constituted waiver of conditions respecting time of ac- 
cepting premiums. Inter Southern Life Ins. Co. v. Omer. (Ky.) 573 
388(4)—Evidence that agent of insurer collected premiums did not warrant inference that 
insurer was required to send agent to make collection. Kukuruza v. John Hancock 
Mutual Life Ins. Co. (Mass.) eae 583 
388(4)—-To defeat forfeiture of policy for nonpayment of premium, waiver or course of 
conduct affording assured just and reasonable ground to infer that forfeiture would 
not be exacted must be shown. Exchange T'rust Co. v. Capitol Life Ins. Co. (U. S.) 549 
(5). Guaranty and indemnity insurance. 
388(5)—-Automobile insurer’s efforts to adjust claim and assistance in defense of action 
against assured, in view of written reservation of rights, held not waiver of exemp- 
tion -from liability under terms of policy. Coolidge v. Standard Accident Ins. Co 
(Calif.) : . .1060 
388(5)—Insurer, 
against insured, waived right to claim injury was not covered by policy. Cowell v. 
Employers’ Indemnity Corporation. (Mo.) ony : oe aes ie 781 
388(5)—Indemnity insurer could not delay decision regarding liability until such time 
elapsed that insured’s rights relating to accident were prejudiced. Contractor’s indemnity 
insurer, waiting six months after notice of accident, and having injured person ex- 
amined by its physician, could not assert nonliability. Lewis et al. v. Fidelity & 
Casualty Co. of New York. (Pa.) : as Sa aa Sai ; 1252 
388(5)—-Where automobile liability insurer, with full knowledge of issues to be tried in 
suit against insured, took exclusive control of insured’s defense, it thereby waived 
defensive clauses. Automobile Underwriters’ Ins. Co. v. Murrah. (T'ex.) 1246 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Delivery of policies without warranty or warning and keeping premiums with 
knowledge of existing breach of conditions gave rise to waiver or estoppel. Bible v. 
John Hancock Mutual Life Ins. Co. (N. Y.) . ; : 594 
(2). Conditions as to title. 
389(2)—Insurer, who being truly informed of nature of insured’s title, issues fire policy 
for absolute title, receiving full premium for entire value of property, cannot deny 
liability or reduce recovery because of insured’s partial interest. Westchester Fire Ins. 
Co. of New York v. Green. (Ala.) Sate are Wks ; 
389(2)—That insured mortgaged property after issuance of fire policy without insurer’s 
knowledge did not invalidate policy, which especially permitted mortgagee to be such. 
Security Ins. Co. v. Smith et al. (Ark.) 
(7). Failure to make or follow inquiry. 
389(7)—Where insurer omits to inquire regarding ground of forfeiture provided for, it 
waives right to insist on breach existing when policy is issued. North River Ins. Co. 
v. Sanguinetti. (Ariz.) i aime Shear oe nat Pecans Ef 
389(7)—-Issuance of policy without representations by insured or inquiry by insurer as to 
insured’s title constitutes waiver of provisions providing for forfeiture by reason of 
facts affecting title. Dunne v. Phoenix Ins. Co. of Hartford, Conn. (Cal.) 
(9). Life and accident insurance. 
389(9)—Statute providing insurer waives forfeiture for misrepresentations under certain 
conditions, if issuing policy without medical examination, held inapplicable to policy 
issued after examination, though revival after forfeiture was without examination. 
Eddins v. National Life & Accident Ins. Co. (La.) ; 
389(9)--Statute providing in effect that, where no medical examination of insured is re- 
quired, insurer waives defense in regard to insured’s health, held not applicable to 
benevolent association. Sheridan v. Thibodaux Benevolent Assn. (La.) 
389(9)—If, at time of delivery of policy and collection of premium, insurer’s agent was 
informed that insured was in hospital and ill, and insurer retained premiums as _ its 
own, forfeiture for breach of condition as to health was waived. Bible v. John Han- 
cock Mutual Life Ins. Co. (N. Y.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 

390—Local agent’s knowledge of change of title of insured property, coupled with recogni- 
tion of insurance as continuing, would estop insurer from declaring forfeiture or 
denying liability for change of title. Henry Clay Fire Ins. Co. v. Grayson County 
State Bank. (Ky.) FAG , Ae ; 

390—Insurer’s agent, knowing house was vacant, but failing to enforce forfeiture clause 
and return premium held estopped to deny liability. Hoffman v. Northwestern Nat. Ins. 
Co. (Mo.) ; oh 


390—Insurer held not required to give notice that it would not be bound by life policy con- 
taining incontestable clause in order to avail itself of defense of misrepresentation in 
application, where death occurred within contestable period. American Central Life Ins. 
Co. v. Alexander. (Tex.) Na aate ~~ SEF 

390—That insurer paid small fire loss during vacancy, beyond period specified in policy, 
held not to bind it to pay larger loss after longer period of vacancy. Northwestern 
Nat. Ins. Co. v. McFarlane. (U. S.) : ‘ 1149 

390—As respects insurer’s obligation to notify assured of effect of policy violations, as- 
sured was charged with notice of provisions of automobile liability policy as to viola- 
tions of terms occurring subsequent to issuance thereof. Maryland Casualty Co. v. 
Cole. (Va.) ‘ 


1177 


672 


817 
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DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 


Insurer could not keep part payment of premium and at same time deny lia- 
1 


policy. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. of 
(Cal.) 1393 
by accepting part payment of “blue note’ waived forfeiture for non- 
premium and “blue note.’’ Life insurer’s retention of partial payment of 
estops it to deny liability. Insurer cannot treat contract as valid for 
cting premium and invalid for :-purpose of indemnity. Inter Southern 
Life Ins. Co. v. Omer. (Ky.) 
392(1)—Insurer’s unconditional acceptance of premiums after default known to it would con- 
tinue policy in force without reinstatement. Kukuruza vy. John Hancock Mutual Life 
Ins. Co. (Mass.) 
392(1)—Insurer’s agent, knowing house was vacant, but failing to enforce forfeiture clause 
and return premium, held estopped to deny liability. Hoffman vy. Northwestern Nat. 
Ins. Co (Mo.) . 
392(1)—Delivery of policies without warranty or warning and keeping premium with 
knowledge of existing breach of conditions gave rise to waiver or estoppel. Bible v. 


John Hancock Mutual Life Ins. Co. (N. Y.) 
392(1)—Insurer’s acceptance of overdue premium or assessment waives right to forfeit 
surance for nonpayment. Insurer’s accepting check and mailing notice of 


knowing policy was forfeited under terms for nonpayment of 
feiture provision. 


in- 
assessment 
dues was waiver of for- 
Insurer’s waiver of provision for forfeiture for nonpayment of dues 
and assessments was not affected by fact that insured was dangerously ill when making 


subsequent payments which were accepted. Home Ben. Assn. of Brazos County v. 
Catchings. (Tex.) 


392(1)—Forfeiture of policy for nonpayment of premium held not waived by local agent’s 


notice requesting payment of premium note and advice as to reinstatement, in view of 
previous transactions. Local agent’s unauthorized notice to pay premium note held 
not waiver of forfeiture of policy for nonpayment of premium. Exchange Trust Co. v. 
Capitol Life Ins. Co. (U. S.) : 

392(1)—Retention of premium, to constitute waiver of insured’s breach of warranty, must 
amount to estoppel. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 

392(1)—-Insurer, having accepted payment of annual premiums on life policy after knowl- 
edge of, insured’s condition, entitling it to avoid policy, held estopped to assert for- 


feiture in insured’s action to recover disability benefits. Mills v. Continental Life Ins. 
Co. (Wash.) ? 


(6). Demand and acceptance after loss. 


392(6)—Generally, insurer, by accepting payment of past-due and unearned premiums 


after fire with knowledge of breach in condition rendering policy void, is estopped to 


assert invalidity of fire policy. Insurers’ acceptance of past-due and unearned pre- 
miums after fire and breach of condition against mortgage foreclosure rendering policies 
void, held waiver of breach. Glens Falls Ins. Co. et al. v. Bendy et al. (Tex.) 1197 
(8). Demand and acceptance after injury or death of person insured. 
392(8)—Forfeiture for default in payment of premium is not waived by accepting pre- 
mium after insured’s death without knowledge of death. Receipt of past due _ install- 
ments by insurer after insured’s death did not constitute new contract. 
Camp W. O. W. v. Cameron. (Tex.) 
(10). Retention and enforcement of note. 
392(10)—Insurer’s retention of premium note as proof of nonpayment of premium held 
immaterial on issue whether forfeiture of policy was waived. Exchange Trust Co. 
Capitol Life Ins. Co. (U. S.) 
(11). Offer to return. i 3 ‘ 
392(11)—Watchman warranty in policy covering loss of tug by fire held not waived by 
insurer’s retention of premium, received in usual course of business before loss, where 
unearned part was tendered before termination of action on policy. Aetna Ins. Co. v. 
Houston Oil & Transport Co. (U. S.) 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—To constitute waiver or estoppel through insurer’s denying liability for single reason, 
not including presence of gasoline on schooner, proof of need not mention gasoline, 
where insurer was charged with notice thereof. Insurer’s rejecting proof of loss and 
disclaiming liability for single designated reason constituted waiver or estoppel as_re- 
gards other defenses. The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. 
Co. (U. §.) ; 3 

§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 

(1). In general. ele . 

396(1)—Acceptance and retention of proof of loss, without objection, waived defects 
therein, but not invalidity of fire policy not known to insurer. Englander v. Spring- 
field Fire & Marine Ins. Co. et al. (N. Y.) ia ea : : : 1228 

396(1)—Generally, fire insurance company must not demand proof of loss under _ policy 
knowing that it is going to deny liability. Collins v. Lumbermen’s Ins. Co. of 
Philadelphia, Pa. (Wash.) ; ; cs 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. ; ‘ 

397—-Fire insurer’s participating in statutory reference held not evidence of waiver. Gold- 
berg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins. Co. (Mass.) ean 


Sovereign 


1328 
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§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Where health policy was incontestable from date of issuance, except for nonpayment 
of premiums, insurer could not maintain suit in equity to cancel policy for fraud in 
procuring its issuance. Pacific Mut. Life Ins. Co. v. Strange. (Ala.) moe . 

400—Insurer’s notice of determination to rescind life policy for fraud does not constitute 
rescission, as respects contest within contestable period. Where no action to enforce pay 
ment for insured’s death or to rescind policy was brought within two-year con- 
testable period, fraud held unavailable as defense, not withstanding insurer tendered 
return of premiums, and gave notice of intention to rescind within contestable period. 
New York Life Ins. Co. v. Adams. (Ind.) 35 ares Fanaa anete 

400—Death by aerial navigation, excluded from policy, held within clause making policy in- 
contestable except for nonpayment of premiums or military service. Leidenger v. Pacific 
Mut. Life Ins. Co. of California. (Ia.) 

400—Under incontestability clause, life policy could not be attacked after year as being 
void ab initio for insured’s ill health on date of policy. Contestable period held to 
run from date on policy under provision for incontestability after year from date of 
issue. Prudential Ins. Co. of America v. Connallon. (N. J.) . 

400—Condition that policy should not take effect if insured consulted physician after 
medical examination qualified liability, not existence of contract, and was covered by 
incontestable clause. After period fixed in incontestable clause, insurer could not 
contest policy on any ground not specifically excepted in clause. Hurt et al. v. New 
York Life Ins. Co. (U. S.) gi fe ; 1280 

400—Generally, life policy containing incontestability clause becomes incontestable after stipu- 
lated period on any ground not specifically excepted. Incontestability clause of life 
policy, in view of terms, held inapplicable to total and permanent disability benefits. 
Mills v. Continental Life Ins. Co. (Wash.) 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE. 

§ 415. UNSEAWORTHINESS OF VESSEL. 

415—Steamship owner, suing on guaranties of cargo owners’ general average contribution, 
had burden of proving that fuel oil, not scale caused blistering of boiler tubes. Evidence 
in action on guaranties of cargo owners’ general average contribution held to show 
that scale, not fuel oil, caused blistering of ship’s boiler tubes. United States v. 
National Fire Ins. Co. et al. (U. S.) ee ae : 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATION OF RISK AS TO PLACE. 

§ 419. ——- SITUATION OF PROPERTY INSURED. 


419—Fire policy on personalty in dwelling held to cover wearing apparel, linens, towels, etc., 
burned while temporarily in washhouse for laundering. United States Fire Ins. Co. 
of New York et al. v. Rothwell. (Tex.) ; y 

§ 421. FIRE. 

421—Term “fire” within fire policy should be given ordinary meaning which includes idea 
of visible heat or light. Visible flame or glow and actual fire after effective date of 
insurance policies, notwithstanding internal heat sufficient to cause damage to cotton- 
seed hulls insured developed prior to effective date of policies, constituted “fire” within 
terms of fire policies. Security Ins. Co. of New Haven, Conn. et al. v. Choctaw Cot- 
ton Oil Co. et al. (Okla.) er - 

421—Insurer under fire policy, exempting it from liability for loss occurring by explosion, 
held liable for damage by explosion, where explosion was caused by preceding hostile 
fire. Springfield Fire & Marine Ins. Co. et al. v. Oliphant. (Okla.) 


§ 424. ACCIDENT. <2 ce ; 

424—Striking of curb by truck held “collision” within policy insuring load; curb being 
“object” outside roadbed. Hamilton et al. v. Ohio Farmers Ins. Co. (Wash.) 

§ 425. THEFT. 

$25-—I.oss sustained by riz inner compartment of safe and abstracting money 


therefrom after safe was opened by working combination held not within burglary 
policy. American Surety Co. of New York v. Southern Oil Co. (Ala.) 


Taking of automobile by friend of owner’s son for purpose of taking girl home at 
time owner's son was too drunk was not “theft”? within policy. Union Ins. Soc. of 
Canton, Limited vy. Robertson. (Colo.) 

Evidence showing that automobile salesman used in his employment was not delivered 
to employer after salesman was discharged, employer could not recover on theft policy 
excepting theft by employee. Bordelon vy. Guaranty Fire Ins. Co. of Rhode Island. 
(La.) ; sais 

Measure of recovery is governed by automobile theft policy rather than tort rules. 
Insuring clause of automobile theft policy must be construed with conditions limiting 
liability which, if ambiguous, should be liberally construed in insured’s favor. Housner 
v. Baltimore-American Ins. Co. (Wis.) 821 
27. PROXIMATE CAUSE OF LOSS 

In suit on fire policy, admitting evidence of duties of umpire as respected require- 
ment of conference annexed to answer held not erroneous as creating new issue, though 
not specifically alleged in petition. Headley v. Commercial Standard Ins. Co. of Dallas 
Tex. (La.) 
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(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 432. NONPAYMENT OF DEBT INSURED. > 

432—Bond guaranteeing against losses is construed as policy of insurance. Hare & Chase, 
Inc. v. National Surety Co. (U. S.) 

§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Ship repairer’s legal liability policy held intended to cover only boats ‘“‘while in the 
assured’s charge being altered and/or repaired.” Boat for which owners rented dock- 
age space at assured’s shipyards and in charge of owners’ watchman held not “‘in as- 
sured’s charge being altered and/or repaired” within ship repairer’s legal liability 
policy. Marine Basin Co., Inc. v. Northwestern Fire & Marine Ins. Co. (N. Y.) 

434—Automobile liability policy did not cover automobile while being used by insured’s 
employee on business entirely his own. Omnibus coverage clause of automobile liability 
policy held limited by provision policy should not cover automohile while being used 
in any business other than that described. Johnston v. New Amsterdam Casualty Co. 
(N. C.) 5 ‘ 

§ 435. LIABILITY INCURRED FOR PERSONAL, INJURY OR LOSS OF LIFE 

435—Liability policy held to cover only a casualty or claims of casualties, though ground- 
less, arising from an accident in which automobile insured is involved. Insured’s 
knowledge that he inflicted injury in use of automobile is not essential to bring liability 
within liability policy. Indemnity Co. of America v. Bollas. (Ala.) 1047 

435—Recovery cannot be had on automobile liability policy for death of owner of auto- 
mobile killed by negligence of one driving car at her request. Bachman v. Independence 
Indemnity Co. (Cal.) 231 

435—Indorsement in automobile liability policy providing that policy shall apply to persons 
“legally operating automobile” held not intended to limit policy to instances where 
negligence is not made penal by statute. Trial court’s construction that driver operat- 
ing automobile while intoxicated was “legally operating automobile’ within policy held 
consistent with true intent of parties. Special condition indorsed on automobile liability 
policy that automobile “is” “maintained, garaged and principally used” in certain place 
held to refer to place where automobile was kept at date of indorsement, and policy 
was not breached by subsequent change of place. Kautz v. Zurich General Accident & 
Liability Ins. Co., Limited. (Calif.) ; oe eer ncae , ; 

435—Insurer under automobile policy, in view of trailer exception, held exempt from lia- 
bility, where automobile at time of accident was towing trailer. Insurer, under trailer 
exception in automobile policy, held exempt from liability, regardless of whether or 
not attached trailer actually caused or contributed to accident. Coolidge v. Standard 
Accident Ins. Co. (Calif.) 7 fas Sear ; 1060 

435—Term “indemnity insurance” is applied to contracts which provide indemnity against 
loss. Term “liability insurance” is applied to contracts which provide for indemnity 
against liability. Zieman v. United States Fidelity & Guaranty Co. of Baltimore, Md. 
(Ta.) ; ‘ : ; 1428 

435—Liability insurer held not liable to employer of injured building wreckers under policy 
issued on declaration defining business as “junk dealers.”” Nussbaum v. General Acc. 
Fire & Life Assur. Corporation, Limited, of Perth, Scotland. (Ky.) 

435—Policy insuring person operating automobile with permission of adult member of  in- 
sured’s household impliedly covered insured’s son, though not obtaining consent to 
use automobile. Adult son's failure to retun home with mother’s automobile as re 
quested, held not such departure from permitted use as to exclude son from policy 
insuring adult members of insured’s household. United State Fidelity & Guaranty 
Co. v. Hall. (Ky.) 

435—Indorsement on indemnity policy excluding claims arising elsewhere than on premises 
of insured held not repugnant to indemnity clause covering claim for death suffered at 
location of business or elsewhere. Indorsement on indemnity policy excluding claims 
arising elsewhere than on premises named referred to address of insured, and included 
claims occurring there though outside insured lumber yard at such address. State ex 
rel. Mills Lumber Co. v. Trimble et al. (Mo.) Ses 1072 

435—Where automobile moved unattended from garage injuring pedestrian on sidewalk on 
opposite side of street, injury held within liability policy protecting garage. Judgment 
that insurer was liable for accidents occurring on “‘public ways” “immediately adjacent” 
to insured garage did not impose liability beyond policy limiting liability to public 
ways “immediately adjoining’ garage, in view of stipulation. Cristal v. American 
Casualty Co. (N. J.) ‘ 

435—Indemnity contract insuring against damages for injuries caused during prosecution 
by assured of work of carpentry covered all that was necessary, incidental, or im- 
plied in business of carpentry. Words of indemnity contract of insurance should be 
considered in light of nature of particular work of carpentry under which insured 
was acting. If it was necessary to remove earth to replace floor in new position and 
give air space, removing earth was necessary part of carpentry contract covered by 
indemnity insurance. Lewis et al. v. Fidelity & Casualty Co. of New York. (Pa.) 1252 

435—Niece of insured, not living with him, was not “member of household” within ex- 
ception in liability policy. Automobile Underwriters’ Ins. Co. v. Long. (Tex.) 1074 

435—Policy indemnifying automobile sales company against loss from liability, including 
accidents resulting from use of automobile by named executive officer, held not to 
protect officer from personal liability. Rule of underwriters’ association providing for 
extension of garage policy to cover personal liability of employees did not show that 
garage policy not so extended included executives officer’s personal liability. Baxter 
v. Continental Casualty Co. (U. S.) : 

435—Liability policy must be liberally construed as to provision designating where car is 
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maintained and principally used. That son, with whom insured lived in certain town, 
kept insured’s car in city except over week-ends, held not to avoid liability policy, 
notwithstanding provision that automobile was maintained, garaged, and principally used 
in town. Term “legally operating automobile’ within omnibus coverage indorsement 
of liability policy means operating by right or lawful authority. Driver’s intoxication 
held no defense to liability insurer, notwithstanding limitation of coverage to coverage 
to persons “legally operating automobile.’”’ Zurich General Accident & Liability Ins. 
Co., Limited v. Thompson. (U. S.) 1044 
Mere casual bringing of trucks into state other than one in which liability policy re- 
quired them to be principally maintained will not of itself defeat recovery under policy. 
Automobile liability policy did not protect individual partner named therein as assured 
while trucks were being operated by or for copartnership. Maryland Casualty Co. v. 
Cole. (Va.) 

§ 436. NEGLIGENCE OF INSURED. 

436—On proof of injury by fall from dangerous height, it will be presumed fall was acciden- 
tal; where woman sustained injury due to fall from third floor of store building, and 
there was no direct evidence as to how fall occurred, fall constituted ‘‘accident,’’ within 


store owner’s indemnity policy. Thomas Kilpatrick & Co. v. London Guarantee & 
Accident Co., limited. (Neh ) ; 


§ 437. WRONGFUL ACTS OF INSURED. 

437—Illegal operation of automobile in city after dark by 16 year old holder of junior 
operator’s license held sufficient defense to action on liability policy. Jones v. Ameri- 
can Employers’ Ins. Co. (N. Y.) 

(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL, 

438-—Language of life insurance policy must be given its natural and commonly accepted 
meaning. Columbus Mutual Life Ins. Co. v. Klein. (Ohio.) 208 

§ 440. TIME OF DEATH. 

440—Evidence showing insured was not resident of state when he disappeared, beneficiary 
would not recover on life policy on statutory presumption of death from absence. 
Burnett v. Modern Woodmen of America. (Ark.) 566 

§ 443. DEATH IN VIOLATION OF LAW. 

443—Killing of assured while engaged as card dealer in gambling game “arose out of and 
resulted from violation of law,’”’ within life policy. Landry v. Independent Nat. Life 
Ins. Co. (La.) a Sa teate areas .. 895 

§ 444. SUICIDE 

$ 445. IN GENERAL. 

(3). Effect of incontestable clause. 

445(3)-—-Policy held effective when application was approved at insurer’s home office, not 
when it was signed and first premium paid, as respects exception of suicide within 
year. Whitney et al. v. Union Central Life Ins. Co. (U. S.) 

8 448 DEATH CAUSED BY BENEFICIARY 

448-—When heneficiary under life insurance policy murders insured, beneficiary cannot re- 
cover on policy. When beneficiary under life policy murders insured, proceeds of 
policy become part of insured’s estate. Meyer et al. v. Johnson et al. (Cal.) 1284 

448—To permit beneficiary intentionally taking insured’s life to recover ‘on policy would be 
contrary to public policy. Administrator of insured feloniously killed by beneficiary may 
recover for benefit of estate, though beneficiary is indirectly benefited. National Ben. 
Life Ins. Co. v. Davis. (Ohio.) 

(FE) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

451—Death of one driving tractor, which tipped over, held not covered by policy insuring 


against — by wrecking of “motor driven car.” Bowers v. Continental Life Ins. 
Co. (Calif.) 


817 


837 


1229 


613 


1011 


(1). In general. 7 
451(1)—To constitute “wrecking” within accident policy, it was unnecessary that automobile 
be totally destroyed or rendered entirely incapable of use. Zohner v. Sierra Nevada 
Life & Casualty Co. (Calif.) 1003 
451(1)—Death of insured occurring when head hit wheel of stationary automobile held 
within accident policy covering injuries in consequence of “being struck.” Davilla v. 
Liberty Life Ins. Co. (Calif.) . 1006 
451(1)—Insurer may provide that accident policy shall not cover risks not falling within 
prescribed age limits. Benham v. Kentucky Central Life & Accident Ins. Co. (Ky.) 710 
451(1)—Death resulting when insured was struck by revolving propellor on atempting to 
board seaplane held sustained while “in or on any vehicle * * * for aerial naviga- 
tion” within accident policy, precluding recovery thereon. Murphy v. Union Indemn- 
ity Co. (La.) ; 
451(1)—-Insured, accidentally thrown from driver’s seat of corn binder into machine proper, 
held thrown “therefrom” within accident policy, though not touching ground. Steavens 
v. Federal Life Ins. Co. (Mich.) eae : ‘ mee : 1028 
451(1)—Touring car converted into repair and tow car by removing body and attaching 
cabin and hoisting device held not “automobue truck” within accident policy. Paltani 
v. Sentinel Life Ins. Co. (Neb.) ; gs ee a 1034 
451(1)—Death of insured caused by carbon monoxide poisoning while seated in his auto- 
mobile with engine running held sustained while ‘operating’? automobile within acci- 
dent policy. Miller v. Inter-Ocean Casualty Co. (W. Va.) 745 
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§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Insured who abandons driving of truck and, having descended therefrom, walks by 
self-controlled movement toward train, is not “actually driving truck’’ within accident 
policy. If insured, seeing collision was inevitable, jumped from truck and was tripped 
or stumbled and fell in position to lose limbs beneath train, injury resulted from col- 
lision while “actually driving truck” within accident policy. Life & Casualty Ins. Co. 
of Tennessee v. Tollison. (Ala.) ar ae 
Clause in accident policy limiting liability to accidental injury sustained by wrecking 
or disablement of automobile held ambiguous, and therefore subject to construction. 
Insurer, if desiring to limit meaning of phrase “wrecking or disablement” of auto- 
mobile, within accident policy, should have used unequivocal words clearly express- 
ing intent. Term ‘‘disablement’’ of automobile, within accident policy, may mean 
either disability or damage. and word ‘disability’ is not synonymous with per- 
manent injury. Injury to driver of automobile in collision with wagon, regardless 
of extent of damage to automobile, held within terms of accident policy limiting lia- 
bility. to accidental injury sustained by “wrecking or disablement’? of automobile. 
Kimbrough v. National Protective Ins. Assn. (Mo.) 

452—Court of Appeals’ construction of accident policy that ‘“‘motor driven car” in clause 
“any private automobile, motor driven car. * * *” included motor driven vehicles 
ejusdem generis with ‘‘automobile,”” held not contrary to Supreme Court’s method of 
construction. Court of Appeals’ construction that “‘motor driven” “car,” within accident 
policy, included motorcycle with side car attached, held not contrary to Supreme Court’s 
method of construction. Court of Appeals’ construction that riding “‘in’? motor driven 
“car,” within accident policy, included riding astride motorcycle with side car, held 
not contrary to Supreme Court’s method of construction. State ex rel. Continental Life 
Ins. Co. v. T'rimble et al. (Mo.) 

452—Three-wheeled motorcycle “side car outfit,” held ‘motor-driven car,” within policy 
covering injuries received by wrecking of any “private automobile, motor-driven car. 
* * **" Policy covering injuries received by wrecking of “motor-driven car in 
which insured is riding” covered death sustained while riding on motorcycle saddle. 
Under policy covering injuries received “in’? motor-driven car, insured was merely 
required to be within area intended to be occupied by persons to be conveyed. That 
policy covered injuries received while passenger “in or on” railroad or steamboat, 
and only “in’’ motor-driven car, did rot preclude recovery for death sustained while 
riding on motorcycle saddle. Burrus v. Continental Life Ins. Co. (Mo) 1205 

452—Motorcycle held not “motor-driven automobile” within accident insurance policy pro- 
viding for indemnity for death “by collision of or by any accident to * * 
private motor-driven automobile in which insured is riding or driving.’’ Moore v. 
Life & Casualty Ins. Co. (T'enn.) : ; 


§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Drinking contaminated water causing typhoid fever held “contracting of disease,” not 
suffering of “bodily injuries effected solely through accidental means” within health 
and accident policy. Chase v. Business-Men’s Assur. Co. of America. (U. S.) 1385 

454—-Accident insurance contract, exempting insurer for death from infection, whether 
caused by accidental means or not, precluded recovery where death resulted from 
infection apparently caused by accidental fall. Order of United Commercial Travelers 
of America, Inc. v. Edwards. (U. S.) as ; ’ 1388 

454—Exception of disability wholly or partly from hernia held not to preclude recovery 
under accident policy for death from traumatic hernia suffered in a fall. Corsones v. 
Monarch Accident Ins. Co. (Vt.) Panag : ‘ eo eae 

454—Under accident and sickness policy providing that only sick benefits should be pay- 
able for loss resulting from infection, beneficiary could recover for insured’s death 
following septic pneumonia resulting from accidental leg injury. Hanley v. Occidental 


Life Ins. Co. (Wash.) , 1413 
§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 


455—Words “bodily injuries,’ within health and accident policy, ordinarily suggest cut. 
bruise, or wound, not physical impairment caused by disease. (U. S.)- 138 

455—Under policy insuring against injury effected solely by external, violent and purely 
accidental means, word ‘“‘means’’ is synonymous with ‘“cause.’’ Bjorklund v. Con- 
tinental Casualty Co. et al. (Wash.) 

455—Where insured intends to swallow what he swallows, but does not know it contains 
poison and loss results therefrom, insured may recover upon policy indemnifying against 
loss by ‘“‘accidental means.’”” McNally v. Maryland Casualty Co., Baltimore. (Wash.) 

455—-Death by carbon monoxide poisoning while seated. in automobile with engine running 
held caused by ‘accidental means” within accident policy. Miller v. Inter-Ocean Cas- 


ualty Co. (W. Va.) 
$ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 
(1). In general. 
461(1)- “Voluntary exposure to unnecessary danger,” precluding recovery under accident 
policy if injury results therefrom, is more than mere negligence, but requires danger 
to be known. Davilla v. Liberty Life Ins. Co. (Calif.) ; 1006 
§ 462. VIOLATION OF LAW. 
462—Violation of traffic statute, making violation misdemeanor, proximately contributing to 
death, held within exception to accident policy, precluding recovery for violation of 
law. Davilla v. Liberty Life Ins. Co. (Calif.) . : 1006 
462—Death of insured shot by policeman after insured committed murder held not 
“accidental” within accident death benefit provision of life policy. Insured’s death 
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from own vicious and criminal acts is not result of “accidental means’ within in- 
irance policy. Fabian v. Prudential Ins. Co. of America. (N. Y.) 
$e PROXIMATE CAUSE OF INJURY OR DEATH. 

Policy held to cover death resulting from accidental fracture of hip, though 

ht not have been fatal had insured’s vitality not been impaired by disease. Runyon 
Commonwealth Casualty Co. (N. J.) 


Death of insured from peritonitis 


accident 


following operation for serious and 
hernia condition held not caused exclusively by 

means.”” Ward v. Commercial Travelers Mutual 
466—-If accident is direct and_ sole 


recurrent 
“external, violent and = accidental 
Accident Assn. of America. (N. Y.) 
cause of disease causing death, accident is ‘‘proximate 
cause’ of death within accident policy. Order of United Commercial Travelers of 
America, Inc. v. Edwards. (U. §S.) 


202 


466—Operation for hernia suffered in fall held not intervening cause of death so as to 


relieve insurer from liability under accident policy. 
Ins. Co. (Vt.) 
407. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 
ACCIDENT. 
467—-Provision of accident policy that accident shall, independently of all other causes, 


“immediately” disable insured, required continuity of disability. Insured inured by 
striking foot against rocker and disabled 23 days thereafter by swelling of foot held 
not “immediately’’ disabled after accident and not entitled to recover. Kennard v. 
Travelers’ Protective Ass'n. of America (Va.) 


XIII. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—-Brick building held not “wholly destroyed”. by fire within valued policy statute, 


where part of walls remaining may be reasonably used in reconstruction. McKenzie 
v. Fidelity Phenix Fire Ins. Co. (Kan.) ; 
In determining whether damaged fixture is “total loss” 
whether following fire there is 


Corsones yv. Monarch Accident 


within fire policy, test is 
some substantial portion remaining which reasonably 


as basis for restoring property. Export 


prudent owner uninsured would have used 
Ins. Co. v. Axe et al. (Tex.) 


§ 494. PARTIAI, LOSS IN GENERAL, 
494—-Insured under two fire policies held not entitled to recover under both more than ag- 
insurable value of property. Cone v. Phoenix Assur. 


gregate amount of 75 percent of 


Co., Limited, of London. (Fla.) 


495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 
OR CHARTER. 
C1). a 


495(1)—-Insured held bound by automobile theft policy failing to provide compensation for 
loss of use. Housner v. Baltimore-American Ins. Co. (Wis.) 
VALUE OF PROPERTY DESTROYED 
VALUED POLICIES. 
in fire policy that all property insured 
he ited personalty held void 


other than building should for 
as contravening statute. Jury’s 
covered by fire insurance held immaterial where property 
itv. at t l Export Ins. Co. v. Axe et al. (Tex.) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—‘‘Physical damage” within thef 


W policy obligating insurer to compensate therefor when 
returning automobile hel 


to exclude depreciation from mere age without use. ‘‘Physical 
damage” within theft policy held to include sum necessary to restore automobile to 
condition when stolen, reasonable wear excepted. and to compensate for such actual 
nhvsical wear. Housner v. Baltimore-American Ins. Co. (Wis.) 
04 EFFECT OF OTHER INSURANCE. 
Where mortgage viol 1 terms of one fire policy, consenting insurance 
liable far entire loss. Mosher v. Towa National Ins. Co. (Ta.) 
504--“Other insurance’? within meaning of apportionment clause, does not include insur- 
ance obtained by third person upon another distinct insurable interest. Insurance 
effected by vendor and not assigned to purchaser is not “other insurance” within ap- 
portionment provision in subsequent policy issued to purchaser. Mortgage clause of 
policy constitutes separate agreement and is not considered as coinsurance with policies 
procured by mortgagee’s grantees. eMortgagor and mortgagee may each insure his 
interest in property without either policy being within meaning of clause as to other 
insurance. Smith v. Northern Ins. Co. of New York. (N. Y.) 
504—Rule as to prorating concurrent insurance held inapplicable, where one set of insurers 


were subrogated to mortgagee’s rights. Girard Fire & Marine Ins. Co. v. 
(Tex.) 


t\ 
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t 
} ] 
1 | 


company was 


Farmer. 
504—Effect of mortgagee clause in fire policy was to make entirely separate insurance of 
mortgagee’s interest as respects diminution of recovery under pro rata clause for in- 


sured’s unauthorized additional insurance. Mortgagee without knowledge at time of 


loss that mortgagor had obtained other insurance did not, by joining in suit in other 
policies, on theory of ratification of insured’s unauthorized additional insurance, dimin- 


ish its recovery under pro rata clause, in view of mortgagee clause. Queen Ins. Co. 
v. People’s Union Sav. Bank. (U. S.) rats ; ; ; 
§ 506. EXPENDITURES. 


06--Policy provisions, limiting insurers’ per diem liability 
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business because of fire, held inapplicable to expenses incurred in reducing loss. 
Studley Box & Lumber Co. v. National Fire Ins. Co. (N. H.) 142 
508. DEDUCTIONS AND OFFSETS. 

Expenses incurred in resisting unfounded claim to insurance did not affect amount 

of insurer’s admitted liability. Fire insurers held not entitled to reimbursement of ex- 
penses incurred in resisting unfounded claim. Fire insurers held properly charged 
with interest from date of filing time funds were paid into court, decree properly 
provided that amount due should bear interest. Aetna Ins. Co. et al. v. Natchez 
Hotel Co. et al. (Miss.) 


GUARANTY AND INDEMNITY INSURANCE. 

LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
Obligation of insurer under liability contract becomes fixed when liability 
to insured. Zieman v. United States Fidelity & Guaranty Co. (Ia.) 
Indemnity company exclusively managing defense is “‘liability insurer’ notwithstand- 


ing no action clause in policy; loss maturing on final judgment. Miller v. Collins. 
(Mo.) 


§ 513. EXPENDITURES. 

513—-Insured under automobile liability policy held entitled, in view of insurer’s denial of 
liability, to recover legal expenses in defending suits. United Roofing Co. v. Independent 
Bonding & Casualty Ins. Co. (N. J.) , 1068 

§ 514 DAMAGES INCURRED OR PAID. 

514—Automobile liability policy held not one of indemnity but to protect insured against 
liability for damages and necessary expenses. Insurer’s liability under terms of policy 
became absolute when loss occurred through casualty covered by automobile policy, and 
did not depend on satisfaction of judgment against insured. Indemnity Co. of America 
v. Bollas. (Ala.) ndamas ' : 

514—-Where husband recovered judgment against insured in separate action from wife's 
for expenses incurred in treating wife’s injuries suffered in automobile accident, in- 
sured could recover from liability insurer. United States Fidelity & Guaranty Co  v. 
3aker. (Ala.) 

514—Absent bad faith, insured could not recover from automobile liability insurer differ- 
ence between final judgment against insured and of amount suggested compromise. 
Davis v. Maryland Casualty Co. et al. (La.) 238 

514—Insurer does not become liable under indemnity contract until loss has actually been 
suffered, and insurance does not become available until insured has paid loss. Statute 

authorizing insurance which enables automobile owner to protect himself 


431 


attaches 


1454 


1046 
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from liability 


from arising from operation or maintenance of automobile, held inapplicable to in- 
demnity contract. Under policy designed to indemnify amusement company against 


loss arising from operation of automobiles in racing contest at county fair, insurer 
held not liable, to one injured at fair, on judgment secured against amusement 
company. Zieman v. United States Fidelity & Guaranty Co. (Ta.) 
514—Insurer’s refusal to defend suits brought against insured constituted breach of automo- 
bile indemnity policy, releasing insured from agreement respecting settlement. Satisfac- 
tion of judgments by promissory note constituted sufficient compliance with requirements 
of automobile indemnity policy. Elliott et al. v. Casualty Ass’n. of America. (Mich.) 
514—Indemnity insurer’s denial of liability was breach of contract which obligated it to 
defend suits against insured, and therefore insured was released from agreement not to 
settle claim. ‘Thomas Kilpatrick & Co. v. London Guarantee & Accident Co., Limited. 
(Neb.) aa : 
514—In action against liability insurer for alleged negligence in failing to settle cause of 
action against insured, suggested definition of ‘‘ordinary care’? as applied to settlement 
held properly refused. American Indemnity Co. v. G. A. Stowers Furniture Co. (Tex.) 1073 
514—Liiability insurer, taking charge of defense and later withdrawing, permitting judgment 
to be recovered, held liable to insured, though judgment was not satisfied. Automobile 
Underwriters’ Ins. Co. v. Long. (Tex.) g 
§ 514%. DEFENSE OF ACTIONS. 
5141%4—That automobile liability insurer’s attorneys were not permitted to manage defense 
of action against insured did not affect insurer’s liability for damages as to which 
there was legal liability. United States Fidelity & Guaranty Co. v. Balker. (Ala.) 1421 
514%4—Liability insurer who, although not bound under policy, defended damage suit, held 
liable on agreement to pay insured’s expenses of litigation. Standard Acc. Ins. Co. v. 
Philpot Const. Co. (Ark.) 830 
§1414—Where automobile liability insurance contract placed no duty on driver to co- 
operate in defending suit, failure to co-operate alone cannot furnish defense in action 
against insurer. Insured under automobile liability policy need not permit sham de 
fense in his name, but cannot arbitrarily decline to assist in making any fair 
mate defense. Bachman vy. Independence Indemnity Co. (Cal.) 
5141%4—Automobile theft policy co-operation provision held promissory warranty. That insured, 
after intervening in proceeding to forfeit automobile, refused to appear in court to 
establish ownership on advice of counsel, held not violation of co-operation clause of 
theft policy. Fields v. Union Automobile Ins. Co. of Los Angeles, Calif. (La.) 1065 
514%4—Insurer under liability policy covering truck held not justified in withdrawing from 
defense of suit against insured, in view of facts disclosed by insured with reference to 
operation of automobile. Cowell v. Employers’ Indemnity Corporation. (Mo.) 781 
514%4—Insurer under automobile policy need not defend suit against insured where petition 
on its face alleged state of facts excluded by policy. Insurer, under automobile liability 
policy covering only designated locations and excluding liability for acts of employees 
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under sixteen, held not liable for insured’s expenses in defending suit arising out of 
accident at location not designated and through acts of person under sixteen. U. S. 
Fidelity & Guaranty Co. v. Baldwin Motor Co. (Tex.) 

5143%4—That holder of liability insurance policy did not assist insurer in defense of action 
as agreed in contract held not to relieve insurer of liability. Automobile Underwriters’ 
Ins, Co. v. Long. (Tex.) ‘ ee ; 

514%4—Liability policy requiring insured, at insurer’s request, to assist in defense, held 
not breached, where insurer made no request; insured’s whereabouts being unknown, 
Fulleylove v. Holmes et al. (Wis.) eee 

(EY ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 

524—-Prevented from engaging in ‘‘any work or occupation” in total disability clause of 
physician’s life policy meant prevented from doing substantial and profitable work in 
his profession. That physician was somewhat handicapped and could not do all. special- 
ized work he could before disability intervened did not make him “‘totally disabled” 
within disability provision of life policy. “Total” is in contradiction to “partial” dis- 
ability, and the one cannot be construed to cover the other. Metropolitan Life Ins. 
Co. Vv. Blue. (Ala.) . 

524—Words “performing any work’’ within disability clause of life policy, mean engaging 
in any gainful occupation or employment in customary manner as workman; words 
“conducting any business,” within total and permanent disability clause of life policy, 
mean managing, directing, controlling, or carrying on habitually gainful enterprise; 
words “compensation or profit,” within total and permanent disability clause of life 
olicy, mean remuneration for effort expended in performance of work or conduct of 
Siedaese, Maresh v. Peoria Life Ins. Co. (Kan.) .. 

524—Total disability’? in insurance policy does not mean absolute helplessness, but rather 
an inability to do substantially all material acts in transaction of insured’s business 
in his customary and usual manner. ‘Travelers’ Ins. Co. v. Turner. (Ky.) 

524—Under policy indemnifying insured against sickness while “‘wholly disabled from per- 
forming any duty pertaining ‘o any business or occupation,’ disability was total if 
insured was unable to follow tisual occupation. Brakeman, unable to follow occupation 
because of color blindness, thoigh able to work otherwise, held “‘wholly disabled from 
performing any duty pertaining to any business or occupation’? under indemnity policy 
Indemnity policy requiring totil disability from performing any business for sickness 
indemnity should be construed to refer to usual occupation, though accident indemnity 
referred to disability from pertiorming particular occupation. Henderson v. Continental 
Casualty Co. (Ky.) ; 

524—That insured under accident. policy received injury after ‘obtaining leave of absence 
from railroad established that |e had not abandoned “occupation” of engine dispatcher 
to engage exclusively in insuratice business, as respects disability. Under accident policy 
covering injuries preventing insured performing ‘any and every kind of work pertaining 
to his occupation,” insured’s recovery depended on occupation when injured. Insured’s 
rights, depending on “occupati on” when injured, depended on what he was actually 
doing when injured not on whether he engaged temporarily in seasonable occupation. 
Engine dispatcher’s rights on policy insuring him against injuries disabling him for 
his occupation was unaffected by his contracting, two weeks prior to injury received 
at home, to solicit insurance. Disability preventing insured from doing all substantial 
acts required of him in his business held “total disability.” Benefit Ass’n of Railway 
Employees: v. Secrest. (Ky.) ae 
Test of “total disability” is whether condition’ prevents insured from transacting all 
kinds of work pertaining to his occupation, but does not require condition of utter 
helplessness. John Hancock Mutual Life Ins. Co. v. Cave. (Ky ) 
That insured, while totally disabled, engaged in gainful occupation, did not prevent 
him from recovering for present disability. Pacific Mutual Life Ins. Co. v. Ringold 
wo 405: Ee. Ss 

§24—“‘Total disability’ provision in accident policy held not to limit recovery to cases of 
coma or complete helplessness. Total disability provision in accident policy held not 
to preclude recovery where insured recovered sufficiently to follow some occupatior 
other than specified. United States Fidelity & Guaranty Co. v. McCarthy. (U. S.) 

524—Term ‘“disability,’’ within accident policy means inability of insured to carry on his 
occupation or attend to his affairs. Corsones v. Monarch Accident Ins. Co. (Vt.) 

$24—Insured’s_ right of recovery under total and permanent disability provisions in life 
policy held not barred by insured’s conduct, if insured was in fact totally and_ per. 
manently disabled. Insured’s endeavor to work when disabled held not to preclude right 
to recover total and er disability benefits under life policy.—Mills v. Continental 
Life Ins. Co. (Wash.) 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN 

525—Courts construe provisions in health policies as to continuous confinement and regular 
visits by physician liberally in insured’s favor. Conaway v. Commonwealth Casualty 
Co. (Mo.) . st seeeee 

$8 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

§27—Insured held entitled under sickness policy to double indemnity for two months he 
remained in hospital, where brother had arranged for payment for treatment. Kemp 
v. Washington Fidelity National Ins. Co. (Ky.) : 
Word “loss,” with reference to severance of hand, in accident policy should be con- 
strued to mean destruction of usefulness of member for purpose to which, in its 
normal condition, it was susceptible of application, in absence of more specific defini- 
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tion in policy. Under accident policy providing for payment for “loss by 

of one hand,” insured could recover for loss of hand, where second and third fingers 

were severed, resulting in complete stiffness of entire remainder of hand. Bowling v. 

Life Ins. Co. of Virginia. (Ohio.) 

528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

Total disability, followed by partial disability, whether temporary or permanent, held 

n within total disability clause of life policy. In life policy providing for payment 
begin within three months after total disability intervened and reserving to in- 

surer right to call for additional proofs of total disability, “totally and permanently” 

did not over disability for three months, or some other undefined period. ‘“Per- 

manent’ as used in policy with regard to disability, has meaning in contradiction to 

“temporary.” Metropolitan Life Ins. Co. v. Blue. (Ala.) ‘ 

528—Life policy provision respecting presumption of permanency of total disability held 
10t to contemplate payment of benefits to assured for temporary disability. Assured’s 
admission that he had recovered from disability when he presented claim held fatal to 
cause of action for permanent total disability. Mackenzie v. Equitable Life 
Soc. of the United States. (N. Y.) 

528—Word “immediately,”’ as employed in accident policy, referred to proximity of time 
with injury, and not proximity in sense of causation. Word “immediately,” as usec 
in accident policy, held not to mean instantanecusly. Where insured performed regular 
work for eleven days after accident before being disabled, he could not recover fo 
resulting loss of eye, under policy requiring existence of disability “‘immediately’’ from 
date of injury. Burrell v. Provident Life & Accident Ins. Co. (Tenn.) 1040 

528—Disability payments under life policy became due when insured became unable tu 
work or obtain wages, irrespective of whether insured actually engaged in occupation. 
Pacific Mutual Life Ins. Co. v. Ringold et ux. (U. S.) 

§ 529. DEATH FROM ACCIDENT. 

529—Under policy granting double indemnity where death is effected through external, 
violent, and accidental means, beneficiary to recover must show that insured’s death 
was not only caused by external and violent means, but also by accidental means. 
Insured’s death in fight which insured culpably provoked held not “accidental,” within 
double indemnity provision excepting from accidental causes death by murder and 
suicide. Barham et al. v. State Life Ins. Co. of Indiana. (La.) 1122 
One wrongfully attacking another under circumstances leading to reasonable belief 
counter attack might take his life is not killed by ‘Accidental means.” Insured, by 
drawing gun when detective placed hand on insured’s shoulder, became aggressor, so 
that insured’s death when shot was not “accidental” within double indemnity pro- 
vision of life policy. Manno v. Metropolitan Life Ins. Ca (N. Y.) 

529—Word “accident,” within policy providing for double indemnity in case of accidental 
death, means event not reasonably to be anticipated by person in particular cir- 
cumstances. In determining liability under policy providing for double indemnity in 
case of accidental death, person is presumed to intend natural and probable con- 
sequence of acts. Occurrence which naturally and probably results from situation in 
which person voluntarily places himself under unforeseeable circumstances is not an 

“accident” within policy providing for double indemnity in case of accidental death. 
Death of insured, shot by police officer attempting to effect arrest of insured fleeing 
after commission of felony, held not “accident”? within policy providing for double 
indemnity in case of accidental death. Where insured stealing automobile with others 
was shot by police officer during flight, death was natural result of flight and not 
accident, though insured was not in control of stolen automobile. Death of insured, 
shot by police officer during flight, held not ‘‘accident’? within policy providing for 
double indemnity in case of accidental death, though driver of stolen automobile had 
already been killed. Death of insured, shot by police officer during flight after com- 
mission of felony, held not ‘‘accident’” within policy providing for double indemnity 
in case of accidental death, though police had no specific intention of killing anybody. 
Beneficiaries of insured, killed while committing felony, should not recover under 
policy not specifically covering risk. Piotrowski v. Prudential Ins. Co. of America. 
(N. Y.) ea , .1129 

529—One and one-half ton truck, used principally for hauling milk, held not “private 
automobile of pleasure car type,” within accident ‘policy. Lloyd v. Columbus Mutual 
Life Ins. Co. (N. C.) es ; ‘ 

529—Death is not “accidental” within meaning of double indemnity clause of life policy if 
insured, in doing what he did, should have foreseen danger of iniury. That which 
cannot reasonably be expected to follow as result of act is “accidental” within double 
indemnity clause of life policy held for jury. Norris et al. v. New York Life Ins. 
Ca. €U. S&S.) : 

529—Term “effected” within double 
term ‘ 
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indemnity provision of life policy, means “caused” and 
‘efficient cause” is merely emphatic expression of same thought. 


Jefferson Standard 
Life Ins. Co. v. Lightsey. (U. S.) ae 


529—Law providing no conviction shall work corruption of blood or forfeiture of estate 


557 


was inapplicable to exception of double indemnity clause respecting death resulting 
from violation of law. Diamond et al. v. New York Life Ins. Co. (U. S.) 

529—Death is “accidental” within double indemnity clause of life policy, though result- 
ing from intentional act of another, if insured is not aggressor or wrongdoer. That 
person in going about business subjects himself to danger with conscious knowledge 
thereof does not preclude finding that death was accidental within double indemnity 
provision of life policy. Doing something which culpably provokes act causing death 
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precludes finding that death was accidental within double indemnity provision of life 
policy. Mutual Life Ins. Co. of New York v. Sargent. (U. S.) 1271 
529—Policy provision for double indemnity for death from explosion of ‘‘steam boiler” 
covers only boiler in which steam is generated. Feed water heater held not part of 
“steam boiler’? within policy providing for double indemnity for death from explosion 
of steam boiler. Hadley v. Continental Casualty Co. (U. S.) . ae abit 1392 
529—Death of insured, shot by stranger on entering living room of insured’s employer, 
who had had trouble with strangers held ‘“‘accidental’”’ within policy providing for 
double indemnity for accidental death, although insured knew strangers were in- 
toxicated and armed. McGregor v. New World Life Ins. Co. (Wash.) ‘ 1144 
529—Term ‘“‘‘accidental means” in double indemnity rider of policy must be interpreted 
according to usage of average man. Death from effects of carbon monoxide gas gen- 
erated by automobile held ‘accidental’? within meaning of double indemnity rider of 
life policy. Wiger v. Mutual Life Ins. Co. of New York. (Wis.) 


§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Stipulation that health policy should not cover sickness contracted within 15 days 
from date thereof should be construed strictly against insurer. Dance v. Southern 
Surety Co. of New York. (La.) ; be : : 

530—Insured’s death while traveling as passenger in airplane operated in regular pas- 
senger service held caused by engaging in “‘aeronautic expedition” precluding recovery 
under life policy, of double indemnity for accidental death. Gibbs v. Equitable Life 
Assurance Society of United States. (N. Y.) ‘ sx 

$§ 531%. — 

531%4—Insured under health policy held entitled to pro rata indemnity only, where policy 
thus limited liability of insurer in case of other insurance. Wall v. Commonwealth 
Casualty Co. of Philadelphia, Pa. (Mo.) ‘ 


XIV. Notice and Proof of Loss. 
§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 


536—Provision in fire insurance policy requiring proofs of loss must be complied with, 
unless waived. Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) i iecsiecaia sieeve svc erca eee 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Where mortgagor failed to file proofs of loss under fire policy, filing thereof by 
mortgagee to whom loss was payable held sufficient. i 
Fire Relief Ass’n. (Ore. a wax ia hau ; Aue are ... 1184 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Word “immediate” in reference to notice required in insurance policy, means 
with reasonable celerity and diligence; what is reasonable time required in connection 
with policy provision fcr notice depends on all circumstances of particular case. 
Requirement in public liibility policy, that notice of accident be given “immediately” 
or “forthwith” or ‘at once’? is complied with if notice is given within reasonable 
time under circumstances of particular case. George v. Aetna Casualty & Surety Co. 
(Nebr.) : : 1461 

539(1)—-Time for furnishing proof of loss under robbery policy commenced from discovery, 
not date of less; insured should have reasonable opportunity for discovering loss 
under robbery policy requiring proof of loss within sixty days after discovery thereof. 
Wolinsky v. National Casualty Co. (Ohio.) 1467 

§39(1)—Insurer can stipulate that proofs of loss be furnished within reasonable time and 
upon reasonable terms and provide conditions to enforce compliance. Federal Surety 
Co. v. Smith. (Texas.) 1402 

539(1)-——Furnishing statements of claim on May 31, June 20, July 20, and September 4 
held substantial compliance with requirements of group policy of report every thirty 
days if reasonably possible. Provident Life & Accident Ins. Co. v. Nicholson. (Va.) .1333 


(3). ‘“‘Immediate’’ notice. 

§39(3)—Notice of accident required by indemnity policy immediately after institution of 
suit held within reasonable time, under circumstances. Bachman v. Independence 
Indemnity Co. (Calif.) 5 

539(3)—Provision of automobile policy requiring assured to immediately notify insurer of 
accident will be deemed complied with, if notice is actually given within twenty days 
after accident. Stipulation in automobile policy that ‘immediate notice’? of accident 
shall be given insurer should receive reasonable construction. Stipulation in automobile 
policy that ‘“‘immediate notice’? of accident shall be given insurer will be deemed com- 
phed with, if assured acts promptly without unnecessary delay. Assured’s delay of 3% 
months in giving insurer notice of automobile accident held not reasonable compliance 
with stipulation requiring ‘“‘immediate notice.” Coolidge v. Standard Accident Ins. Co. 
(Calif.) 1060 

539(3)—-Word ‘immediate’ in reference to notice required in insurance policy, means 
with reasonable celerity and diligence; what is reasonable time requires in connection 
with policy provision for notice depends on all circumstances of particular case. 
Requirement in public liability policy that notice of accident be given “immediately” 
or “forthwith” or ‘at once’? is complied with if notice is given within reasonable 
time under circumstances of particular case. George v. Aetna Casualty & Surety Co. 
(Nebr.) ; ; , 1461 

(5). Effect of failure or delay. 
$39(5)—Breach of fire policy requiring proof to be furnished within 60 days, no forfeiture 


1544 


352 


1029 





Topical Index 


or other penalty being prescribed for noncompliance, merely postpones time of bringing 
suit until proof is made. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 657 

539(5)—Liability insurer’s defenses, when sued for judgment recovered against insured, 
that insured failed to give notice, and misrepresented facts respecting automobile acci- 
dent, held not precluded by third party’s judgment against insured. Indemnity Co. 
of America v. Bollas. (Ala.) ee : .. 1046 

539(5)—Imsured’s failure to notify liability insurer of injured’s person’s bringing suit and 
to send summons relieved insurer of liability, where not waived. Kana v. Fishman 
et al. (Mass.) . a dna centene ces ia wad geet Rees betas : ; 

539(5)—Insured’s failure to notify liability insurer of accident held not to deprive in- 
jured party of right of action against insurer on policy filed by insured as motor- 
bus carrier with railroad commission. Ott v. American Fidelity & Casualty Co. 
(S. C.) ‘ 

539(5)—Assured’s 
and complaint held not to prevent injured third person from recovering against insurer, 
where insurer had notice of accident and subsequent opportunity to defend. Shirley 
et al. v. American Automobile Ins. Co. (Wash.) 

(6). Excuses for failure or delay. 

539(6)—An insured person who is insane is excused from submitting proof of fire loss. 
Valisano v. Continental Ins. Co. of New York et al. (Mich.) 130 

539(6)—-Where insured was disabled from ascertaining loss by robbery, furnishing proof of 
loss 62 days after robbery complied with policy requiring proof within 60 days after 
discovery of loss. Wolinsky v. National Casualty Co. (Ohio.) . .. .1467 

539(6)—-That insured was in another state and was ignorant of fire held sufficient cir- 
cumstance to excuse failure to make proof of loss within 91 days required by policy. 
Franklin Fire Ins. Co. of Philadelphia v. Orr. (Tex.) 172 

§39(6)—Unless clearly negatived, insurance policy stipulation requiring notice should be 
read with exception reasonably saving insured’s rights from forfeiture when, due to no 
fault of insured, he is totally incapacitated from giving notice. Under provision for 
waiver of premiums during total disability, giving notice and proof of disability held 
not condition precedent to right to waiver, where insured becomes mentally and phy- 
sically incapable of giving notice or furnishing proofs, through no fault of his own, 
while policy was in force. Swann v. Atlantic Life Ins. Co. (Va.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Where, in action for injuries in automobile accident, copies of summons and com- 
plaint served on driver were transmitted to insurer by plaintiff’s attorney there was 
sufficient notice. Where automobile liability insurer disclaimed liability and refused 
to proceed with driver’s defense sending amended complaint to insurer was_ useless 
act not required by law. Bachman v. Independence Indemnity Co. (Cal.) 

540—Letter informing insurer of insured’s total disability and expectation that company 
would keep up policy held sufficient notice of disability, without request for more 
proof. Mid-Continent Life Ins. Co. v. Tackett. (Okla.) 

540—Failure to notify accident insurer of injury resulting in death within prescribed 
time for claiming accident held not to preclude recovery for death, of which prompt 
notice was given. Hanley v. Occidental Life Ins. Co. (Wash.) 

§ 542. STATEMENTS OR PROOFS OF LOSS OR DAMAGE TO PROPERTY. 

(1). In general. 

542(1)—Insured’s proof of fire loss held sufficient. Fire policy held not to require insured 
should in proof of loss negative conditions sought to be inquired into when such 
conditions were shown without dispute not to exist. Franklin Fire Ins. Co. of 
Philadelphia v. Orr. (T'ex.) 

542(1)—Substantial compliance with terms of marine policy, relating to proof of loss, is 
sufficient. O’Boyle v. Northwestern Fire & Marine Ins. Co. et al. (U. S.) 

542(1)—No particular form of proof of loss is required, but substantial compliance with 
policy provision is all that is necessary. If proof of loss tendered gives sufficient in- 
formation to enable insurer to determine liability and is sworn to, it is usually suf- 
ficient. General Motors Acceptance Corporation v. American Ins. Co. (U. S.) 1217 
543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Insured who had been permanently disabled 60 days but whose proofs failed to 
show that fact, as required by policy, held not entitled to benefits. Columbian’ National 
Life Ins. Co. v. Buntin. (Ga.) 1292 

§ 545. VERIFICATION OF STATEMENT OR PROOFS. 

545—-Provision in burglary policy requiring affirmative proof of loss under oath on 
forms provided by company within 60 days from date of discovery of loss held 
valid. Failure to furnish sworn proof of loss as required by burglary policy, unless 
excused, was fatal to recovery. Ray v. Fidelity & Deposit Co. of Baltimore, Md 
( Mass.) 

545—Statute precluding insurer from availing itself of omission to furnish forthwith sworn 
written statement called for by standard fire policy held inapplicable, where there was 
no evidence that insured, after loss, forthwith, in writing, notified insurer of fire 
and location. Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins. Co. 
(Mass.) 

§ 548 EXAMINATION OF INSURED. 

548—Insurer having, pursuant to fire policy, duly notified insured to submit to examina- 
tion under oath. insured, must, though excused by illness from attending at time 
and place set, offer to submit to examination as soon as able. Fire insurer, having 
duly notified insured to submit to examination under oath and not knowing any rea- 
son for nonappearance would not be required to give further notice or take further 
steps to secure examination. Findings that insured, at a time set by notice to submit 
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to examination under oath, was ill and shortly thereafter removed to other city be- 
cause of illness, held unsufficient, without notice, to excuse compliance with fire 
policy. Bergerson et al. v. Employers Fire Ins. Co. (U. S.) 1350 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—Provision of health and accident policy requiring insured to submit to examination by 
physician selected by insurer held valid. Wood y. Industrial Life & Health Ins. Co. 
(Ala.) ‘ ...1002 
550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
Physician’s statement .regarding cause of death as part of proofs of death, retained 
beneficiary until ught to light by notice to produce, held not within rule 
making statements bindi Masson y. Metropolitan Life Ins. Co. (Mo.) 80 
FRAUD OR FALSE SWEARING. 
1). In general. 


( 
Alleged false swearing in proof of loss as to value of property held immaterial, 


perty was totally destroyed. Security Ins. Co. v. Smith et al. (Ark.) 105 
ESTOPPEL OR WAIVER AS 10 NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
IN GENERAL. 
Provision against waiver of condition of fire policy held inapplicable to stipulations 
to be performed after loss. Enfantino v. United States Fire Ins. Co. (Cal.) 1353 
55—Filing of proofs of loss under fire policy, where nature and extent of loss is not real 
matter in controversy, may be waived. Bennett v. Cosmopolitan Fire Ins. Co. 
(U. S.) ‘ ‘ ; ‘ culSonins a cre eee 
§55—Clause requiring any waiver of policy provision to be in writing, indorsed or at- 
tached to policy, does not apply to waivers claimed from circumstances arising after 
loss. General Motors Acceptance Corporation v. American Ins. Co. (U. S.) 1217 
§ 556. - POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—-General agent of fire insurance company, with power to bind company in con- 


duct of its business, has authority to waive clause of policy requiring sworn proof 
of loss, Francis et al. v. Iowa National Fire Ins. Co. of Des Moines. (Cal.) 11 
556(1)—-Insurance agent with general authority might waive conditions regarding notice 
and preliminary proofs of loss. Enfantino v. United States Fire Ins. Co. (Cal.) 1353 
(2). Powers of adjusters 

556(2)—Adjuster held authorized to waive proof of loss under collision policy. Western 
Loggers’ Machinery. Co. v. National Union Fire Ins. Co. (Ore.) 802 

556(2)—Adjuster authorized to investigate and adjust loss has authority to waive proofs 
of loss. General Motors Acceptance Corporation y. American Ins. Co. (U. S.) 1217 

§ 558. IMPLIED WAIVER IN GENERAL. 

(1). Acts and conduct in general. 

558(1)—Any conduct by insurer which tends to create belief in insured’s mind that notice 
of proof of loss will be unnecessary operates as waiver. Paez v. Mutual Indemnity 
Accident, Health & Life Ins. Co. of California. (Cal.) 1393 

558(1)—-Insurer refusing to pay second hail loss, unless insured signed nonwaiver agree- 
ment covering first loss, waived right to deny liability for failure to furnish proof of 
loss. Great American Ins. Co., New York v. Scott. (Colo.) 

558(1)—Insurer, having without authority attached indorsement transferring fire policy 
from husband to wife, held estopped to deny effectiveness of proofs of loss filed by 
wife. Insurer’s conduct and acts after fire held waiver of proofs of loss by husband 
under fire policy issued to husband, but subsequently transferred to wife by un- 
authorized indorsement. Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) : 1165 

558(1)—-Letter by insurer under group policy reciting termination of total disability and 
limit of insurer's liability waived compliance by insured with requirement of notice 
of injuries. Provident Life & Accident Ins. Co. v. Nicholson. (Va.) 1333 

(2). Statements and acts of officers and agents. 

§58(2)——-Declarations of insurer and agents held to waive furnishing of sworn proof of 
loss required by fire policy. Francis et al. v. Iowa National Fire Ins. Co. of Des 
Moines. (Cal.) 110 

(5). Failure to make sufficient demand. 

558(5)—Where automobile fire insurers did not give notice requiring formal proof of 
loss, insured could recover notwithstanding formal proof of loss was not given as re- 
quired by policy. Leach v. People’s Fire Ins. Co. (N. J.) 1226 

§ 559. —— DENIAL OF LIABILITY. 

(1). Insurance of property. 

559(1)—-Where adjuster of insurer denied liability for fire loss, it was wumnecessary to 
file proof of loss. Alleged false swearing in proof of loss as to value of insured 
property held immaterial, where adjuster had denied liability before proof was filed. 
Security Ins. Co. v. Smith et al (Ark.) 

§59(1)—Insurer, denying liability solely on another ground, waived insured’s failure to 
give formal notice of loss. Maryland Casualty Co. v. Terry. (Ala.) ces 

559(1)—Insurer, by denying liability on fire policy, waived provision requiring sworn 
proof of loss. Francis et al v. Iowa National Fire Ins. Co. of Des Moines. (Cal.) 

559(1)—-If insurer, within time for presenting proofs of loss, denies liability or refuses 
to pay loss on other grounds, insurer waives necessity for proofs. Declarations of 
insurer’s agents that insured had no insurance because policy had_ expired constituted 
denial of liability sufficient to waive necessity of proofs of loss. Enfantino v. OE ss 
States Fire Ins. Co. (Cal.) ae 
§59(1)—Insurance company having knowledge of destruction of property by fire and deny- 
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ing liability, waives proof of loss. Larsen & Son et al. v. Retail Merchants’ Mut. 
Ins. Co. (Ia.) Pe 

559(1)—Where insurer denied all liability under total disability clause and did not. call 
for further proof, court refused to inquire into sufficiency of proof of disability fur- 
nished company. John Hancock Mutual Life Ins. Co. v. Cave. (Ky.) . 

559(1)—Proof of loss would be waived, where fire insurer’s adjuster told insured ‘that 
insurer was not liable because fire was ‘‘crooked.”’ Johnson et al. v. National Fire 
Ins. Co. (Mich.) 

559(1)—Fire policy provision requiring proofs of loss within definite time held waived by 
insurer’s denying liability within such time upon other grounds. Springfield Fire & 
Marine Ins. Co. et al. v. Oliphant. (Okla.) 

Disclaimer of liability under fire policy within time for filing proofs of loss held 

waiver thereof. Meader et ux. v. Farmers’ Mut. Fire Relief Ass’n. (Ore.) 

559(1)—If insurer, within time for presenting proofs of loss, refuses or fails to pay loss, 
it thereby waives necessity of proofs. State v. Aetna Ins. Co. (S 

559(1)—Automobile liability insurance company waived notice and proofs. of loss by deny- 
ing liability on other grounds. American Automobile Ins. Co. v. Castle, Roper & 
Mathews. (U. 

(2). Life and accident insurance. 

559(2)—Insurer’s unequivocal denial of liability amounted to waiver of provision re- 
quiring proof of death. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. 
of California. (Cal.) is ‘ a 

559(2)—Insurance company, by unconditional denial of liability, waives provision of indem- 
nity policy requiring assured to forward summons and other process; after indemnity 
insurer’s denial of liability, assured need not notify him again of pendency of suit. 
Thomas Kilpatrick & Co. v. London Guarantee & Accident Co., Limited. (Neb.) 

-559(2)—Insurer denying liability under policy terms waives compliance with policy  pro- 
visions requiring that proofs of loss be furnished. Federal we Co. v. 
(Texas.) 

§ 560. —— FAILURE TO ‘OBJECT OR TO. STATE GROUND OF OBJECTION. 

(1). In general. 

560(1)—Insurer, having determined to repudiate obligations of fire policy, had duty of 
notifying insured so that he could protect himself by furnishing ~— of loss. 
Francis et al. v. Iowa National Fire Ins. Co. of Des Moines. (Cal. 

560(1)—Acceptance and retention of proof of loss, without objection, waived poner therein, 
but not invalidity of fire policy not known to insurer, Englander v. ee Fire 
& Marine Ins. Co. et al. (N. Y.) 

560(1)—Under certain circumstances, retention of proofs of loss by insurer without ob- 
jection may amount to waiver and estoppel. General Motors Acceptance Corporation 
v. American Ins. Co. (U. S.) 

§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETLLEMENT. 

561—Insurer commencing investigation of accident without raising question of failure to 
give prior or additional notice waived right to receive further notice. Bachman v. In- 
dependence Indemnity Co. (Calif.) ghhast es ; 

§ 563. PAYMENT OF LOSS. 

562—Insurer paying insured employee part of disability waived failure to comply with 
requirement of notice of injuries in group policy. Provident Life & Accident Ins. 
Co. v. Nicholson. (Va.) skate ard ears 


XV. Adjustment of Loss. 

§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Fire insurance company’s adjuster is company’s representative in settlement of losses, 
and his acts within apparent scope of authority are binding on company. Letter trom 
insurance company’s attorney to adjustment company, of which one alleged to ‘ave 
agreed on amount of loss was chief adjuster, held admissible to show his employment by 
insurer to adjust loss. Special limitation on adjuster’s authority in letter to him from 
insurer’s attorney was not binding on insured not shown to have known thereof. Curtis 
v. Indemnity Co. of America. (Mo.) 

565—Officer or agent generally or specially authorized to act for insurer may bind insurer 
by adjusting loss with insured. Insurer, knowing person is acting as his adjuster in 
fixing loss, and failing to repudiate adjuster’s acts until after amount has been deter- 
mined, cannot thereafter question adjuster’s authority. An ‘adjuster’ is ordinarily 
special agent, and his authority is prima facie coextensive with business intrusted to him. 
Insurer, informed regarding adjustment of collision policy by authorized adjuster, held 
bound by adjustment of loss. Western Loggers’ Machinery Co. v. National Union 
Fire Ins. Co. (Ore.) 

§ 566. EFFECT OF ADJUSTMENT. 

566—After adjustment of losses under fire policies, relation between insurers and insured 
and its mortgage was that of debtor and creditor. Aetna Ins. Co. et al. v. Natchez 
Hotel Co. et al. (Miss.) re : ; 

566—Where adjustment has been completed and agreed on, new contract arises to pay 
amount agreed, and action to recover for ‘‘adjusted” loss is on new contract, not on 
policy. Western Loggers’ Machinery Co. v. National Union Fire Ins. Co. (Ore.) 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 

TION. 

567—Arbitration covenants in insurance contracts are valid. Martin v. Home Ins. Co 
(La.) . j 

567—Where insured property is realty and loss, total stipulation in fire policy for ap 
praisement is inapplicable. Export Ins. Co. v. Axe et al. (Tex.) : 
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567—Stipulation in marine policy for umpire whose repair specifications should be final 
held not to authorize umpire to award damages. Provision in marine policy for umpire 
to make specifications for repairs, to be conclusive on parties, held not t 
arbitration for suit. In re Thurston. (U. S.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—-Evidence showing umpire under automobile 


o substitute 


fire policy did not confer with insured’s 
appraiser, appraisement held ineffective, as regards insured. Headley v. Commercial 
Standard Ins. Co. of Dallas, Tex. (La.) 

574(3)—Under automobile fire policy requiring competent and “disinterested” appraisers, 
appraisers selected should be free from partiality and bias Pennsylvania Fire Ins. 
Co. v. W. T. Waggoner Estate. (Tex.) 

574(3)—Appraiser, to be “disinterested” must 


ee 1243 
not only be without pecuniary interest, but 
he must also be without prejudice against or bias in favor of either party. Penn- 
sylvania Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.) 1441 
(4). Inadequacy of award, 
574(4)—Inadequacy of appraisers’ award may be considered in determining appraisers’ 
bias and prejudice. Pennsylvania Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.)..1243 
(5). Effect of award in general. 
§74(5)—-On partial destruction of building, insured who agrees to appraisal under fire 
policy and accepts award of ay 


appraisers, is bound thereby. McKenzie v. Fidelity Phenix 
Fire Ins. Co. (Kan.) 1357 
(7). Actions to set aside award. 
574(7)—In action on automobile fire policy, insured alleging that umpire and insurer’s 
appraiser consulted without insured’s appraiser’s knowledge, proof that there was no 
conference between umpire and insured’s appraiser held not to create new issue. 
Evidence held to show that value of automobile was fixed by umpire without consulting 
insured’s appraiser. Headley v. Commercial Standard Ins. Co. of Dallas, Tex. (1a.) 
574(7)—Paragraph of insured’s petition, alleging agreement by defendant insurance 
pany’s adjuster on amount of loss, held 
agreement without new consideration. 
policy sued on, if adjuster agreed that 


com- 
not bad as pleading independent, separable 
Instructions to find for plaintiff in amount of 
loss equaled such amount, held not reversible 
error as authorizing recovery on adjuster’s promise that defendant would pay such 

amount. Plaintiff in action on automobile fire policy held not required to plead and 

prove affirmatively that defendant's adjuster had authority to agree on amount of loss. 

Curtis v. Indemnity Co. of America. (Mo.) : 
574(7)—In_ action on fire policy, whether appraiser’s relation to insurer made him in- 
terested, held for jury. Great difference between damage shown and _ contested 
under fire policy held, with other evidence, for 


ippraiser <% fraud 


awards 

jury, in considering alleged bias of 

id upon other appraiser. In action on fire policy, whether award 

was procured by fraud held for jury. In action on fire policy, sustained allegation 

of bias of insurer's appraiser and fraud and undue influence upon insured’s appraiser 
Hill et al. v. Star Ins. Co. of America et al. (N. C.) 

$74(7)—Jury having found appraisers’ award to be invalid because of appraisers’ bias, 
jury was authorized to investigate and determine amount of loss and extent of in- 
surer’s liability. Appraiser’s competency or disinterestedness, having been properly 
raised by pleadings and proof, presented issue primarily for jury. Finding of jury 
that appraisers selected were partial to insurer rendered award invalid. Pennsylvania 
Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.) 

574(7)—-Jury’s finding that appraiser’s award of $600 for insured truck 
fire was grossly inadequate held supported by 


1243 

destroyed by 
testimony. In action on truck fire 

policy, evidence held sufficient to support jury’s finding that appraisers awarding only 


$600 were biased nd prejudiced. Pennsylvania Fire Ins. Co. v. W. T. Waggoner 
Estate. (Tex.) 


1441 


574(7)—No judgment could be entered on report of umpire, appointed under marine policy, 


noting repair specifications, parties having stipulated report be conclusive. Court had 
no jurisdiction to confirm report of umpire appointed by it under marine policy not 
substituting arbitration for suit, but providing that a board should determine specifi- 
cations for repairs, which determination should be conclusive. In re Thurston. (U. S.) 
575. FAILURE OF APPRAISAL OR ARBITRATION. 
In action on automobile fire policy, umpire selected under arbitration clause having 
proceeded improperly, held court should afford both parties right tc submit differences 
to arbitration. Headley v. Commercial Standard Ins. Co. of Dallas, Tex. (La.) 
$76. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION: 
(1). In general. 


576(1)—That insurance adjusters admit liability for amount less than that demanded does 
not waive insurer’s right to appraisement under policy. Martin v. Home Ins. Co. 
(1a.) 


(2). By denial of liability. : . ; ; 

576(2)—Insured in automobile liability policy was not bound by arbitration clause, in view 

of insurer’s denial of liability on policy. United Roofing Co. v. Independent Bonding 

& Casualty Ins. Co. (N. J.) Samar on 

579. SETTLEMENT BETWEEN PARTIES. dei 4 ; ial 
79-—-Fire insurance adjusters’ letter to insured, specifying estimated cost of repairing 
, automobile and inclosing proof of loss therefor after deducting depreciation, “being 

amount due vou.” held admission of liability, not offer of compromise. Martin  v. 

Home Ins. Co. (La.) : 244 
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579—Settlements between insurer and insured have all elements of contract, and are capable 
of rescission. Western Loggers’ Machinery Co. v. National Union Fire Ins. Co. (Ore.) 802 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. . : 
580(1)—Where insured, having insurable interest in property, pays premiums on fire policy 
from his own funds, insurance is personal indemnity to him. Westchester Fire Ins. Co. 
of New York v. Green. (Ala.) es ° 
(2). Property subject to mortgage or other lien. i 
580(2)—-Where mortgagor is obligated to insure property for mortgagee’s benefit, mort- 
gagee has equitable lien on proceeds, although policy is made payable to mortgagor. 
Where mortgagor covenants to insure property for mortgagee’s benefit, policy, al- 
though payable to mortgagor, is presumably for mortgagee who has equitable lien on 
proceeds except against innocent purchaser or‘ assignee for value. Insurer, having 
paid fire loss to mortgagor notwithstanding actual notice of mortgagee’s equitable lien 
arising from mortgagor’s covenant to insure property for mortgagee’s benefit held liable 
to mortgagee for deficiency on foreclosure. Northwestern Fire & Marine Ins. Co. 
of Minneapolis, Minn. v. New York Life Ins. Co. (Ky.) 

580(2)—-As between mortgagee and mortgagor who has convenanted to keep premises in- 
sured, equitable lien attaches to proceeds of policy in mortgagee’s favor to extent of 
mortgage indebtedness. As between mortgagee and mortgagor’s grantees who secured 
insurance for their own protection, latter held entitled to proceeds, notwithstanding 
covenant in mortgage requiring mortgagor to keep buildings insured. First Trust Joint 
Stock Land Bank of Chicago, Ill. v. Duroe ect al. (Ebbeson, Intervener). (Ia.) 

580(2)—Mechanics’ lien claimant held without rgiht to any claim against proceeds of fire 
insurance on building. Federal Land Bank of New Orleans v. Thames Lumber & 
Supply Co. (Miss.) .. 

580(2) Where mortgaged property was insured for mortgagee’s benefit in amount specified 
in deed of trust, mortgagee held not entitled to proceeds of another fire policy, not- 
withstanding insolvency of mortgagee’s insurer. That mortgagor took out additional 
fire insurance for own benefit held not prejudicial to mortgagee as being double insur- 
ance and causing mortgagee’s insurance to be scaled down, as respects mortgagee’s 


“hey” such additional insurance. Browne et al. v. Franklin Fire Ins. Co. et al. 
Mo. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE ‘OF PROP- 
ERTY INSURED. 

581—Mortgage clause of policy constitutes separate agreement and is 
coinsurance with policies procured by mortgagee’s grantees. Smith 
Co. of New York. (N. Y.) ; 

581—Mortgage clause in policy creates independent contract for separate benefit of mort- 
gagee. Where only part of work of restoration of premises had been completed, right 
of recovery on fire policy containing mortgagee clause was in mortgagee, and not in 
mortgagor's receiver. Binder v. Northern Assur. Co., Limited, of London et al. 
CN, ¥.) ; 

581—Clause in mutual insurance fire policy making loss payable to mortgagees held to 
result in contractual relation between mortgagees and association. Mortgagees, undet 
loss payable clause of mutual insurance association fire policy, held entitled to recover 
loss, irrespective of value of remaining security. Meader et ux. v. Farmers’ Mut. 
Fire Relief Ass’n. (Ore.) . 1184 

581—Under open mortgage clause of fire policy, insurance is on property of mortgagor as 
owner and not on interest of mortgagee. Girard et ux v. Vermont Mutual Fire Ins. 
Co. (Vt.) 

§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN 

TATIVES, OR ESTATE. 


not considered as 
v. Northern Ins 


1182 


461 


(2). Policy payable to relative or person equitably entitled 

583(2)—Under life policy facility of payment clause, insured’s administratrix could not 
recover from insured’s husband sums paid him by insurer; husband having paid 
insured’s funeral expenses and doctor bills. Smith v. Massie. (Ind.) 1113 

583(2)—Stipulation in policy that payment could ‘be made by insurer to 


} 


wife did not con 
stitute wife beneficiary o stop insurer from contesting wife’s demand. 
Metropolitan Life Ins. Co. (La.) 581 
583(2)—Pavyment under clause permitting insurer to pay certain persons a 
from further liability rsit . Metropolitan Life Ins. Co. (N. J.) 84 
83(2) Insured’s sister was without right to enforce payment of life poli 
executor or administrator a continuing facility of payment clause 
Metropolitan Life Ins. Co (N. J.) 
584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
585. RIGHTS OF PERSONS DESIGNATED IN GENERAI 
(1). In general. 
Insured’s vorced wife, named beneficiary in life 1 
1 nst second ife. Jenkins v. Jenkins. (Cal.) 
Beneficiary. unrelated to insured, not having insurable interest in insured’s life, 
entitled to proceeds of life policy as against insured’s administrator. Wilke 
et al (Tex.) 


of deceas husband's life 


Lewis v. 


held ititled — te pro 
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ficiary and indorsement, held payable successively to widow, daughters, survivor of 
daughters, administrators, or assigns. Peyraud et al. v. Gray. (U. S.) 

§ 586. - VESTED INTEREST OF BENEFICIARY. 

586—Mere beneficiary in life insurance policy authorizing insured to change beneficiary has 
only expectancy, not vested right. Original beneficiary named in life insurance policy 
“pursuant to express or implied agreement upon valid consideration moving from him 
acquires indefeasible equitable interest, absent statute to contrary. West End Sav. Bank 
v. Goodwin et al. (Ala.) tetas ; ot viene 873 

$86—Under life policy reserving in insured right to change beneficiary, beneficiary named 
acquires no vested right during insured’s life, but only acquires expectancy. Moon v. 
Williams et al. (Fla.) cmtegnue ae ; .. 880 

586—Beneficiary’s consent held not necessary to effect change in policy, since beneficiary 
had no vested interest. Causey v. State Life Ins. Co. (La.) : 1124 

586—Beneficiary named in life policy acquires no vested rights until insured’s death, 
where policy authorizes change ot beneficiary by insured. Williams v. Penn Mutual 
Life Ins. Co. (Miss.) 74 

586—Insured’s right of revocation is lost by acts showing consummated intention that 
designated beneficiary should become owner of policy. Continental Life Ins. Co. v. 
Sailor et al cv. S35 

Jeneficiary is not heir of insured, but has present interest vested until defeasance. 

New York Life Ins. Co. v. Halpern et al. (U. S.) 
587. CHANGE OF BENEFICIARY. 

587—-Change of beneficiary may be effectual without notation by insurer on policy, not- 
withstanding policy requires notation, if insurer waives requirement interpleader by 
insurer being such waiver. Missouri State Life Ins. Co. v. Robertson Banking Co. 
(Ala.) ‘ ; ie 

587—-Requirement for indorsement of change of beneficiary on policy was for insurer's 
benefit and could be waived by insurer. Insured’s application on printed form to 
have beneficiary changed and insurer’s indorsement of acceptance thereon effected, 
change of beneficiary, though indorsement was not made on policy. Beneficiary’s con- 
sent held not necessary to effect change in policy, since beneficiary had no _ vested 
interest. Causey v. State Life Ins. Co. (La.) ; 1124 
No chans of beneficiary can be made without original beneficiary’s consent, where 
policy nk serve right to change. Williams v. Penn Mutual Life Ins. Co 
(Miss.) 74 

587—Change of beneficiary not approved by insurer during insured’s lifetime held effective, 

where insurer waived requirement. Chatham Phenix Nat. Bank & ‘Trust Co. v. 

Travelers Ins. Co. of Hartford, Conn. (N. Y.) 603 

Insured by gift of policy to fiancee prior to her marriage divested himself of 

title and of right to change beneficiary, without her knowledge and consent. Bene- 

ficiary to whom insured gave policy could not be deprived of property rights therein 

by substitution of beneficiary without her consent. Continental Life Ins. Co. v. 

Sailor et al Cay. -S3 

§ 589. - DEATH OF BENEFICIARY. 

589—Beneficiary having predeceased insured, policy held payable to insured’s executors 
and passed under insured’s will to exclusion of beneficiary’s executors. In re Czar- 
niak’s Estate. (N. Y.) ; ets 1133 

§ 590 RIGHTS OF CREDITORS 

590—Payment of premiums by insured’s sister imposed no liability on insurer as to life 
policy containing facility of payment clause. Romano y. Metropolitan Life Ins. Co. 
Che -F:5 

590—Claim against proceeds of life insurance policy for value of services rendered to 
insured can only be urged against insured’s personal representative. Hullett v. Hullett 
et al. (Tenn.) . 

§ 591%. INDEMNITY INSURANCE. a" 

§91%4—Plaintiff with judgment against partnership doing business under name of Pacific 
Motor Company, could recover against automobile liability insurer issuing policy to 
Pacific Motor Company. Goss v. Security Ins. Co. of California. (Calif.) : 

591%4—Under liability policy authorizing injured person’s action against insurer, where in- 
sured is bankrupt, injured person properly prevailed over exception of want of in- 
terest. Under liability policy, authorizing injured person’s action against insurer, 
where insured is bankrupt, injured person properly prevailed over exception. of no 
cause of action. Lawrason v. Owners’ Automobile Ins. Co. of New Orleans. (La.) . .1223 

§911%4—Policy whereby insurer agreed to indemnify taxicab owner by reason of liability 
imposed held “indemnity policy” to which statute providing for action directly against 
insurer did not apply. Under indemnity policy protecting automobile owner, no action 
could be brought against insurer until after judgment was entered against insured. 
Under indemnity policy, insurer had right to defend in suit against insured instead of 
in suit against insurer. Degnan vy. Rhode Island Mut. Liability Ins. Co. (R. I.) .., 

§91%4—Plaintiff recovering judgment against insolvent tort-feasor could sue indemnity 
insurer, notwithstanding absence of tort-feasor’s consent which palicy made prerequisite 
to suit. Unsatisfied execution and tort-feasor’s testimony he owned no property subject 
to execution within state warranted finding tort-feasor was insolvent, justifying suit 
against indemnity insurer. Indemnity Co. of America et al. v. Pitts et al. (Tex.) 813 

$91!4—Policies to indemnify warehouse for loss resulting from damage or destruction of 
stored grain held not to authorize bailor to sue on policies. Central States Grain Co.- 
operative Ins. v. Nashville Warehouse & Elevator Corporation et al. (U. S.) 406 
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591!14—Where insured’s whereabouts was unknown, plaintiff could not recover under liability 
policy prohibiting action against insurer until plaintiff obtained judgment against insured. 
Fulleylove v. Holmes et al. (Wis.) sae oe 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 

593(1)—Contract releasing divorced wife’s interest in husband’s property, shown on list 
not mentioning life insurance policy, did not assign her rights as beneficiary thereof. 
Jenkins v. Jenkins. (Cal.) ne ; 

593(1)—In suit against insured’s administratrix to establish equitable lien on insurance 
proceeds, based upon insured’s promise to assign ‘$15,000 life insurance,” facts and 
admission of answer held to identify insurance to be assigned as that payable to insured’s 
estate. Complainant, who loaned insured bonds upon insured’s agreement to assign 
life insurance, held entitled to equitable lien upon insurance proceeds, notwithstanding 
insured’s administratrix mingled proceeds with general estate funds. Where failure 
of complainant, suing insured’s administratrix to endorse equitable lien against life 
insurance proceeds, to compel insured in his lifetime to assign insurance, as agreed, 
prejudiced no third person, laches could not he urged. Poole v. Betts et al. (Del.)..1286 

593(1)—Benefits under policies assigned in good faith by husband to wife, vested in wife 
on death of husband, without revoking assignment; proceeds of policies assigned to 
wife, are not subject to claims of husband’s creditors, except to extent premiums paid 
while insolvent, within limitation period, exceeded reasonable amount. Clay County 
Bank et al. v. Wilson et al. (W. Va.) 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—L imitations on assignment of life insurance policy are ineffective, where assignment 
follows loss. Missouri State Life Ins. Co. v. Roberton Banking Co. (Ala.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 


595—-That insured purchased new steam boiler did not deprive insurer of option in policy 
to repair damaged boiler. Insured’s alleged violation of policy provision giving insurer 
option to repair damaged steam boiler, held waived by denial of liability on another 
ground. Maryland Casualty Co. v. Terry (Ala.) ; 
595—Theft policy held to authorize insurer to return automobile and compensate for purely 
physical damage. Theft policy limiting liability to cost of repairing or replacing 
automobile or parts thereof with other of like kind and quality obligated insurer 
to replace automobile or parts with others of identical value. Insurer under theft 
policy, as condition to exercising option of returning automobile and compensating for 
physical damage, must compensate for all physical damage, regardless of policy’s limits 
of liability. Housner v. Baltimore-American Ins. Co. (Wis.) 821 
§ 597. TIME OF PAYMENT. 
597—Insurer denying liability under policy lost right of election to pay in annual install- 
ments. Travelers’ Ins. Co. v. Turner. (Ky.) 889 
597—Insurer’s denial of liability for total disability under group policy waived right to 
have employer fix amount of installments, and judgment was properly rendered for 
full amount of insurance. John Hancock Mutual Life Ins. Co. v. Cave. (Ky.) 1299 
597—Automobile fire policy provision that loss should not become payable until 60 days 
after notice and verified proof of loss were received, and, if appraisal was demanded, 
then not until 60 days after award of appraisers, held valid. Pennsylvania Fire Ins. 
Co. v. W. T. Waggoner Estate. (Tex.) : 1243 
§ 598. INTEREST ON AMOUNT OF LOSS. 
598—Judgment against insurer with interest for amount of principal judgment against in- 
sured, plus interest, held unauthorized allowance of compound interest. Gillanders et 
l. v. Da Silva « l. (Calif.) 1052 
598—Interest on life | ould be allowed from date proofs of death were delivered and 
premium receipt hooks der to insurer. Montgomery v. John Hancock Mutual Life 
tna: Co.. CN. Y.) ‘ 598 
Where appraisers’ award was invalid, interest held allowable on judgment from 60 
ays after proofs of fire loss were furnished. Pennsylvania Fire Ins. Co. v. W. T. 
a Estate. (Tex.) 1243 
598—Recovery on insurance policy on schooner should include interest from date of pre- 
sentation of proof of loss. The Anthony D. Nichols. Peders et al. v. Hartford Fire 
ins. Co. - (0. -S) 985 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
—Insured could recover penalty and attorney's fees for 


602 
where judgment obtaine for sum demanded, in acco 


l 
insurer believes it has meritorious defense does not relieve 


and attorney's f under 


tatute. That fire policy improperly 

rtgagec id not preclude insurer from making settlement a 
from liability r statutory pena ind attorney's fee. Security Ins 
et al. (Ark.) ; 

602—Statute imposing penalty and attorney’s fees on fire, life, health, or accide insurance 
company refusing to pay loss held inapplicable to liability insurance. Standa Acc. 
Ins. Co. v. Philpot Const. Co. (Ark.) 

602—-Insured held entitled to recover statutory penalty from insurers refusing to pay pro 
rata amounts of insurance, including dissolved company’s policies, though penalty ex- 
ceeded difference between sums demanded and tendered. National Union Fire Ins. 
Co. v. Bynum. (Ark.) 1170 


Insurer is not liable for statutory penalties by n paying admitted liability, where 
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insured demands larger amounts and refuses appraisement under automobile fire policy. 
Martin v. Home Ins. Co. (La.) q : 

602—Evidence held to establish that accident insurer stopped payment of weekly indemnity 
without just and reasonable ground, entitling insured to double indemnity and _ at- 
torney’s fees. Carnelious v. Columbian National Life Ins. Co. (La.) 

602—-Statute allowing insured penalty for insurer’s refusal to pay should be strictly construed. 
Statutory penalty against insurer should not be allowed, unless its refusal to pay is 
without reason. Where insurer’s refusal to pay was based on investigation showing 
insured had disease on day following issuance of policy, and claimed indemnity for 
like disease, insurer held not liable for statutory penalty. Dance v. Southern Surety 
Co. of New York. (La.) : Heda toa : Mert 

602—Insurer was properly held liable for statutory penalty for failure to pay automobile 
fire loss within 60 days. Insured’s mortgage creditor intervening in action on auto- 

mobile fire policy held entitled to portion of attorney’s fees allowed but not entitled 

to any part of statutory penalty for delayed payment. Hardy v. Commercial Standard 

Ins. Co. (Commercial Credit Co., Intervener). (Iya.) : 

Demand for statutory damages and attorney’s fees for insurer’s failure promptly to 

adjust claim for loss under automobile theft policy held properly disallowed, where 

insured did not sign proof of loss. Fields v. Union Automobile Ins. Co. of Los 

Angeles, Cal. (La.) Shai Ragin : 

602—Statement in proof of sickness that insured was first attacked with appendicitis over 
year before operation, held to preclude recovery of damages from insurer for vexa- 
tious delay. Conway v. Commonwealth Casualty Co. (Mo.) 482 

602—Insurance company held as matter of law not liable for penalty for vexatious delay, 


where there was abundant evidence that policy had lapsed. Medling v. Abraham [Lincoln 
Life Ins. Co. (Mo.) 


602- 


1065 


: 1307 

602—-Insurer failing to pay policy within 30 days after demand held liable for attorney’s 
fees and penalty, notwithstanding refusal was based upon affidavits of insured’s 
physician, which if true, would constitute defense. American National Ins. Co. v. 
Val Verde (Tex.) 96 
—Awarding statutory attorney’s fees to insured, where evidence did not show demand 
on insurer for payment of policy claim, held error. First Texas Prudential Ins. Co. 
v. Cevallos et al. (Tex.) er 631 

Filing of proofs of loss does not constitute such demand as will justify recovery of 

statutory penalties for insurer’s failure to pay loss within specified time after demand. 
Commonwealth Casualty Co. v. Thompson. (Tex.) 

602—-$750 attorney’s fees for services rendered, in obtaining $2,000 judgment on life policy, 
held not excessive American Central Life Ins. Co. v.. Alexander. (Tex.) 917 

602—Insurer’s liability for statutory penalty and attorney’s fee 4oes not depend on _ in- 
surer’s refusal to pay loss or its good faith in contesting insured’s claim. American 
Liberty Mutual Ins. Co. v. Washington. (U. S.) ; 

602—Attorney’s fees to be included in judgment against insurer held not “‘costs’’ but 
constitute statutory liability against delinquent insurer. Orlando Candy Co. v. New 
Hampshire Fire Ins. Co. (U. S.) 342 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 


603—Repayment of premium to beneficiary, who accepted it, executed release, and did not 


offer to return it, barred recovery on life policy, in absence of fraud. Great Southern 
Life Ih Co. v. Heavin. (Tex.) 930 

603—Insurer’s right to rely on indorsement as relinquishment of claim for disability 
held waived by continued payments by checks containing identical releases. Provident 
Life & Accident Ins. Co. v. Nicholson. (Va.) ‘ 1333 

§ 605. SUBROGATION OF INSURER. 

605—Insurer of one who illegally parked truck without tail-light could not recover contribu- 
tion from another whose ordinary negligence concurred with insured’s wrongdoing to 
cause injury. One whose intentional violation of statute or ordinance causes injury is 
not entitled to contribution from one whose mere negligence contributed to injury. 
Fidelity & Casualty Co. of New York v. Christenson. (Minn.) 778 

§ 606. ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Insurer paying truck shipper loss from stolen goods and assigned shipper’s action 

could recover against delivery truck carrier, notwithstanding insurer also insured 
initial truck carrier. Insurer paying loss is subrogated to insured’s rights against 
third persons. Makransky et al., to Use of Huyler, v. Weston et al. (Pa.) 234 

606(1)—Insurer held subrogated to rights of insured against wrongdoer to extent of pay- 
ment made though no formal assignment was made by insured. Magnolia Pipe Line 
Co. v. Security Union Ins. Co. (Tex.) 

(2). Subrogation to rights of mortgagee. 

606(2)—-Where fire policy insured mortgagor, naming mortgagee merely as payee as interest 

might appear and mortgage was foreclosed insurer, on payment to mortgagee after 


loss could not be subrogated to mortgagee’s rights. Continental Ins. Co. of New York 
v. Rotholz (Ala.) 


606(2)—-Where _ policy was invalid to 


I as 


insured but good as to mortgagee, insurer upon 
settling with mortgagee became subrogated to an interest in the mortgage. Barile v 
Wright. (N. Y.) 
606(2)—Insurers under fir policies, claiming they were not liable to mortg 
owner, by paying mortgage and taking assignment, became owners of mortgag 
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and entitled to look to mortgagor’s grantee for payment. Girard Fire & Marine Ins. 
Co. v. Farmer. (Tex.) ; acer : ; 
606(2)—Insurer paying fire insurance to mortgagee under policy void as to mortgagor was 
entitled under terms of policy to be subrogated to mortgagee’s rights. Stipulation for 
subrogation in mortgage loss payable clause in fire policy held valid. British America 
Assurance Co. of Toronto, Can. v. Mid-Continent Life Ins. Co. (Tex.) 
§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. | —. 
607—Insurer having paid insured for collision damages, could maintain ection in its own 


name under assignment of claim. National Liberty Ins. Co. v. Foth. Mich.) 
XVIII. Actions on Policies. 
§ 608. NATURE AND FORM OF REMEDY. 


608—Complaint held to state cause of action on fire policy and not on adjudgment of loss. 
Englander v. Springfield Fire & Marine Ins. Co. et al. (N. Y.) 1228 

608—Insurer, uncertain as to true owner of insurance funds, could file interpleader in 
county of residence of any claimant. Bill of interpleader held lawfully maintainable 
by insurer in county of residence of original plaintiffs suing insurer for funds, as 
against rival claimants residing in different county. Bill of interpleader by insurer to 
determine ownership of insurance funds and action against insurer to recover on policy 
could be treated as one action to avoid multiplicity of suits. Alderdice v. Great 
Southern Life Ins. Co. et al. (Tex.) ; 

§ 612. CONDITIONS PRECEDENT IN GENERAL. 

(1). In general. 

612(1)—That county board of education could not be sued did not entitle injured claim- 
ant, not having obtained judgment against or settlement with county board, to main- 
tain action against liability insurer on school transportation bus. Provision that no 
action should lie against insurer until judgment was rendered against, or aereement 
obtained with insured held valid. Indorsement on liability policy covering school trans- 
portation bus that insurer, as between insurer and insured, would not raise question 
of insured’s governmental immunity, did not give injured claimant right of action 
against insurer without first obtaining judgment against insured. Hughes v. Hartford 
Accident & Indemnity Co. (Ala.) 


612(1) -Amount, of loss held not fixed by final judgment against insured, as required by 
liability policy to authorize action thereon by injured person, during pendency of 
appeal. Jennings v. Ward et al. (Cal.) 


‘ 1423 
(2). Notice and proof of loss 
612(2)—-Performance of insurance policy provision requiring sworn statement of loss 
within. specified time is condition precedent to insurer’s liability. Chavacey v. Royal 
Ins. Co. Ltd. (Mass.) 249 
612(2)—-Furnishing proofs of loss, as required by accident policy, was condition precedent 
to recovery, unless waived. Federal Surety Co. v. Smith. (Texas.) 1402 
612(2)—Claim by insured and receipt of proof by 
insured’s becoming entitled to disability benefits 
cf Peoria, Ill. v. Bergholm et al. (U. S.) 
612(2)—Marine insurer, denying all par- 
ticulars by way of proof of loss as condition precedent to cause of action. O’Boyle 
v. Northwestern Fire & Marine Ins. Co. et al. (U. S.) 
612(2)—-Insured, if properly notified pursuant to fire policy clause, must submit to ex- 
amination under oath as condition precedent to action. Bergeron et al. v. Employers 
Fire Ins. Co. (U. S.) ; 
(3). Submission to appraisal and arbitration. 
Action on automobile fire policy before insured complied with insurer’s demand 
appraisal held not premature except as to amount exceeding admitted liability. 
Martin v. Home Ins. Co. (Ta.) 244 
3 DEMAND. 
particular form of demand is necessary as prerequisite to suit on fire policy. 
Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) 
§ 614. DEFENSES. 
§ 615. —— IN GENERAL. 
615—Automobile liability insurer, sued on policy by judgment creditor of insured, may set 
up any defense available against insured. Jones v. American Employers’ Ins. Co. 
CH F 
§ 616. SET-OFF AND COUNTERCLAIM. s 
616—Nonpayment of premium was not defense to action on fire policy; insurer having 
right of action or set-off. Englander v. Springfield Fire & Marine Ins. Co. et al. 
CN:  ¥< ; rr 1228 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616'14—-Where insurer assumes obligation to defend against claims, and has notice and oppor- 
tunity to defend, judgment against insured is conclusive on insurer of questions 
material to insured’s action on policy. Indemnity Co. of America v. Bollas. (Ala.)_ ..1046 
616! Negligence of automobile driver having been determined, in guest’s action against 
driver, it cannot be litigated in action against insurer, in absence of fraud or collusion. 
Tudgments against automobile driver tainted by fraud or ocllusion cannot furnish 
basis of actions on liability insurance policy. After accident within automobile liability 
policy, neither insurer nor insured can by voluntary act defeat person’s statutory 
right to bring action on policy after judgment against insured. Bachman v. Independ- 
ence Indemnity Co. (Cal.) 


61634—Liability insurer having notice of, but not intervening in, injured person’s suit 
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insurer were conditions precedent to 
on life policy. Peoria Life Ins. Co. 
968 
liability before suit, waived right to further 


980 


1350 


1165 





The Insurance Law Journal, Vol. 77 


against insured held bound by result thereof, when sued by such person. Lawrason 
v. Owners’ Automobile Ins. Co. of New Orleans. (La.) ; 1223 
616%—In injured plaintiff's suit against indemnity insurer, judgment previously recovered 
against tort-feasor held admissible over objection it was irrelevant and immaterial. 
Indemnity Co. of America et al. v. Pitts et al. (Tex.) pistes erenee arena tenDel x eA 
§ 617. JURISDICTION. 
617—Michigan courts held without jurisdiction of action by nonresident against “foreign 
insurance corporation’ on cause or action accruing without state. Gober v. Federal 
Life Ins. Co. (Mich.) ; orice Dita ete aera neers i+ aor 
617—Suit to cancel life policy with minimum face liability of $7,500 held to involve 
jurisdictional amount. Jensen et al. v. New York Life Ins. Co. (U. S.) . 1094 
§ 618. VENUE. 
618—Proper county in which to institute action against nonresident defendant for breach 
of hail insurance contract held that designated in complaint, although crops damaged 
were growing on land in another county. Great American Ins. Co., New York v. 
Scott. (Colo.) 944 
618—Insurance 
association. Sheridan v. Thibodaux Benevolent Assn. (La.) ; 326 
618—Liiability policy authorizing injured person’s action against insurer, if insured is bank- 
rupt held “accident policy” within statute permitting suit where accident occurred. 
Lawrason v. Owners’ Automobile Ins. Co. of New Orleans. (La.) 1223 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 
622(2)—Incontestable clause of life policy held not to violate statute prohibiting agreement 
to shorten statute of limitations. Pacific Mut. Life Ins. Co. v. Strange. (Ala.) 999 
§ 623 WAIVER OF LIMITATION. 
(4). Denial of liability. 
623(4)—-Provision of life policy requiring delay of 60 days after filing proof of loss 
before bringing suit held inoperative, where insurance company made outright denial 
of liability. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. of California. 
(Cal.) 1393 
§ 624 PARTIES. 
(3). Mortgagors and mortgagees. 
624(3)—Under open mortgage clause of fire policy, suit may be brought in name of mort- 
gagor for benefit of mortgagee. Girard et ux v. Vermont Mutual Fire Ins. Co. (Vt.) 
624(3)—Mortgagee could sue on fire policy in its own name, where policy directly in- 
sured both mortgagor and mortgagee. Wells Chevrolet Co. v. Pacific Fire Ins. Co. 
(Wash.) 
Assignees. 
ssignment of policy to vendees after fire authorized vendees t 
| parties in interest. Johnson et al. v. National Fire Ins. Co. (Mich.) 
). Necessary and proper parties. 
In suit on fire policy, issued in name of estate of decedent, heirs held proper, 
if not necessary parties, where administratrix was also made party. Scottish Union 
& National Ins. Co. v. Wilson et al. (Ark.) 
624(5)—Under liability policy authorizing injured person’s action against insurer, if in- 
ured ikrupt, trustee held unnecessary party. Lawrason v. Owners’ Automobile 
Orleans (Ta.) 1 


uld } 


1 


re 


( 


624(5) 


ive been party to shippers’ action on policy mistakenly insur 


of load, but may be permitted to file written waiver of claim. 
Ohio Farmers’ Ins. Co. (Wash.) 


ignated t ( ubje to insurer's 
( ] Orsini \ etropoli 1 ife Ins. Co Chi. a: 
624(6)—Generally, one to whom insurer might make payment under “facility of payment 
clause’? but not named as beneficiary, cannot enforce policy: generally action on policy 
containing ‘facility of payment’? clause is maintainable only by insured’s personal repre 
sentative person named in indorsement on industrial poliev as one. te m proceeds 
should he 1 1 could sue on policy, notwithstanding “facility of paymer clause.”’ 
Washington Fidelity National Ins. Co. v. Heard. (Okla.) 
(7). Defendants in general. 
624(7) teneficiary of membership certificate issued by unincorporated benev t \ 
i members could sue association by name given in articles associa 
. ough its president. Sheridan vy. Thibodaux Renevolent Assn 
PROCESS 
AGAINST FOREIGN INSURANCE COMPANIES 
In general 
; If um, paid to one procuring insurance, and issuance of 
whom service could be made. Frederick A. Jones, 
Ins. Co. et al. (N. J.) 11 
entered into Missouri insuran contract and _ failed 
f insurance as agent for accepting service Missouri 
order service upon those soliciting insuranc or receiving 
Connor et al. v. Excess Ins. Co. cf America. (U. S.) 14 


DECLARATION, COMPLAINT, OR PETITION. 


d 


155 
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§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Petition in action on life policy held sufficient as against general demurrer. Mid- 
Continent Life Ins. Co. v. Tackett. (Okla.) 904 
(2). Making and terms of contract. 
629 (2)—Allegation, in petition on insurance contract not referring to duration of risk, that 
insurance was to run for twelve months from date of agreement, held ineffectual 
to show duration of risk. Electric City Lumber Co. v. New York Underwriters’ Ins. 
Co. (Ga.) see esos 
§ 630. - INSURABLE INTEREST. 
630—If insurable interest of mortgagee, not averred in complaint, appears on face of policy 
made part of complaint, that constitutes sufficient showing of right to sue. Allegation 
that plaintiff claimed as mortgagee named in automobile fire policy disclosed insurable 
interest. Wells Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 
§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—Where question involved was propriety of insured’s payment of premium to insur- 
ance solicitor, insured held not required to plead policy or attach it as exhibit to 
complaint. Frasch v. London & Lancashire Fire Ins. Co. (Cal.) 1174 
631—Where individual certificate issued to insured employee incorporated by reference 
group policy, effect of pleading certificate was to plead group policy as against de- 
murrer. Employee suing under group policy should plead group policy and certificate 
—— individual coverage. Provident Life & Accident Ins. Co. v. Nicholson. 
(Va.) 
S: . Gad. — TITLE OR INTEREST OF INSURED. 
633—Petition on fire policy requiring insured to own land in fee simple, not alleging 
insured had fee-simple title now that insurer waived provision, held demurrable. Se- 
curity Ins. Co. v. Jackson et al. (Ga.) 415 
§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Allegation that premium had been paid to insurance solicitor while he 


1333 


was acting 


as agent for insurer held good as against general demurrer. Frasch vy. London & 
Lancashire Fire Ins. Co. (Calif.) 1174 

634(1)- Insured’s complaint containing allegations substantially complying with statute 
relative to performance held not defective on ground that it did not charge insured 
duly performed all conditions of contract. Great American Ins. Co., New York v. 
Scott. (Colo.) 


Insured suing on policy must allege due performance of all conditons precedent 


94 
634(1) . 


of policy, unless other allegations negative performance. Security Ins. Co. v. Jackson 
et al. (Ga.) 


415 
634(1)—Declaration alleging payment of 


ari 1 f premium to defendant insurance company’s agent 

held_ sufficient without alleging that agent had authority. Pacific Mut. Life Ins. Co. 

of California v. Barton et al. (U. S.) 1089 
(3). Conditions as to arbitration and appraisal. 

Allegation of adjusted hail loss and subsequent repudiation thereof by insurer held 

sufficient allegation of waiver by insurer of performance by insured. Great American 
Ins. Co., New York v. Scott. (Colo.) 

$ 635. —— LOSS AND CAUSE THEREOF. 

635—As against demurrer, complaint averring injury by collision between train and truck 
which insured was driving held equivalent to averment that insured was “actually 
driving truck” as required by accident policy. Even if accident policy required that 
collision occur on public highway, it was sufficient in pleading to follow terms of 
policy; collision having occurred where public highway crossed railroad. Life & Cas- 
ualty Ins. Co. of Tennessee v. Tollison. (Ala.) .. 701 

635—Averments that third party recovered judgment against insured and that liability in- 
surer assumed defense of action held equivalent to averment that third party’s injury 
was result of automobile accident. Indemnity Co. of America v. Bollas. (Ala.) 1046 

635—Plaintiff, suing upon double indemnity provision of life policy, held not required to 
allege exact manner of insured’s death and circumstances surrounding discharge of 
shot-gun. Plaintiff, suing on double indemnity provision of life policy, held required 
to allege place where insured was killed and whether, if she knew, by some one else, 
and, if not, circumstances surrounding finding of body. McClure v. New York Life 
in, Ca CO. Ge) ; assis ate aries . ag 
Allegation that insured workman -was killed in accident when pulled into marble 
compressor held sufficient allegation of cause of death under policy insuring against 
injury by external, violent, and purely accidental means. Bjorklund v. Continenta! 
Casualty Co. et al. (Wash.) 

§ 638. —— NONPAYMENT. 

638—Insured’s petition held to support judgment for penalties for insurer’s failure to pay 
insured’s claim within 30 days after demand therefor. Commonwealth Casualty Co. 
v. Thompson. (Tex.) 

§ 639. - ANTICIPATING DEFENSES. 

639—Insured must plead waiver, estoppel, prevention of performance or excuse in lieu 
of performance, by facts constituting same, if relying thereon. Security Ins. Co. v. 
Jackson. (Ga.) 5 ; 

§ 640. PLEA, ANSWER, OR 

(1). In general. 
640(1)—Where declaration on policy merely alleged payment of premium to defendant’s 
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agent, plea denying agent’s authority held sufficient without denying apparent author- 
ity. Pacific Mut. Life Ins. Co. of California vy. Barton et al. (U. S.) . nhs 1089 
(2). Avoidance and forfeiture. 
640(2)—On question whether solicitor was insurer’s agent for collection of premium, any 
limitation on solicitor’s authority, of which insured was chargec| with knowledge, con- 
stituted matter of defense. Frasch v. London & Lancashire Fire Ins. Co. (Calif.)..1174 
640(2)—Answer, not alleging that policy would not have been issued had insurer known 
of falsity of statement that insured was in sound condition, did not sufficiently plead 
fraud avoiding policy. Conaway v. Commonwealth Casualty Co. (Mo.) Pate s 482 
640(2)—Where alleged misrepresentation made in application for life policy was not 
charged to have been intentional, defense of misrepresentation could not defeat re- 
covery. American Central Life Ins. Co. v. Alexander. (Tex.) ee ; 
640(2)—If truck was otherwise incumbered than as shown by fire policy, such fact would 
be affirmative defense. Wells Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 
(3). Toss and cause thereof. 
640(3)—Insurer’s answer which failed to allege that insured’s death was brought about 
by act of his intending to take his own life held not to present defense to action on 
life policy. American Central Life Ins. Co. v. Alexander. (Tex.) i 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Denial in insurer’s answer held sufficient to make issue as to local agent’s authority 
to mail notice requesting payment of premiuin note. Exchange Trust Co. v. Capitol 
Life Ins. Co. (U. S.) 
(2). Estoppel and waiver. 
641(2)—-Allegations of notice to subagent acting for insurance agents and of agent’s full 
knowledge sufficiently bring home to agents such notice, either directly to them, 
though not so stated, or through subagent with authority, though such authority is not 
so stated. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 
641(2)—Allegation of waiver by insurer of insured’s misrepresentation of facts material 
to risk assumed held essential to recovery on life policy. First Texas Prudential Ins. 
Co. v. Baldivia et al. (Tex.) : 
§ 643. AMENDED AND SUPPLEMENT'AL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—Petition on life policy, if otherwise good, may be amended to include essential 
allegation as to insyred’s health on delivery of policy. Interstate Life & Accident 
Co. v. Lewis. (Ga.) ‘ 1296 
643(1)—Evidence held to warrant amendment of complaint. so as to justify prayer to 
reform insurance policy and admission thereof in evidence. Hamilton et al. v. Ohio 
Farmers’ Ins. Co. (Wash.) : 529 
§ 645 ISSUES PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—In action on life policy, general issue that defendant never promised put in 
issue authority of agent to receive premium. Pacific Mut. Life Ins. Co. of California 
v. Barton et al (U. S.) ‘ 1089 
(2). Matters to be proved. 
645(2)—Failure to prove declarations respecting statements of loss under fire policy held 
fatal, unless waived. Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins 
Co. (Mass.) ; 
645(2)-—-Insurer, claiming untrue answers were given in application for life 
must plead and prove answers were made as written in application, were 
particular material to risk, were made by assured knowingly with intent to deceive, 
and that insurer relied 
Towle v. New 
5 —To shov 
otwithstandir y, plaintiff must plead and prove insurer waived forfeiture, or 
was estopped. Steph v. Sovereign Camp W. O. W. (Tex.) 

Administrator f insurance suing on accident policy has burden to plead and 
prove that insured’ ith was accidental and not within exceptions. International 
T'avelers Assn t (Tex.) 

\—One insured under group policy in order to recover for disability held required 
to allege d prove that group policy provisions construed in connection with cer 
tificate, enti | him to recover for injuries sustained in employer’s service. Wann v 
Metropolitan Ti Ins. Co. (Tex.) 
)—-Insured 1 burden to allege and prove cempliance with policy provisions re 
of proofs of loss as conditions precedent to recovery, or to show 
act had waived compliance. Insured seeking to avoid policy pro- 
proofs of loss was required to show waiver of substantial com 
Surety Co. v. Smith. (Texas.) 1402 


on representations, and was deceivel by them to its injury. 
York Life Ins. Co. (Nebr.) 


th payment of premium on lapsed policy constituted reinstatem 


Evidence admissible under pleadings. 
645(3)—-Insurer’s waiver of performance by insured may be proved under general allega 
tion of performance. Great American Ins. Co., New York v. Scott. (Colo.) 944 
645(3)—Defense of fraudulent representations to suit on indemnity policy held unavail- 
able where not pleaded. Henderson y. Continental Casualty Co. (Ky.) 1015 
645(3)—Insured’s allegation of performance of fire policy requirements insufficient, 
where reliance i pon waiver, and in such case evidence of waiver is incompetent. 
Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins. Co. (Mass.) 960 
645(3)— Eviden unpleaded = get il i l li 101 € 


ustom to waive tornado p 
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quiring company’s consent to assignment of policy held properly excluded. American 
Packing Co. v. Milwaukee Mechanics Ins. Co. (Mo.) 133 
645(3)—In action on fire policy, evidence of insurer’s waiver of proof of loss held ad- 
muss under a of ser on part of insured. State v. Aetna Ins. Co. 
(S. D.) ia 
645(3)—In _ beneficiary’s ‘action based on double indemnity. provision of life policy, testi- 
mony showing policy had elapsed held properly excluded under pleadings. Jefferson 
Standard Life Ins. Co. v. Lightsey. (U. S.) 557 
645(3)—In action on fire policy for benefit of mortgagee, evidence that mortgagee guaran- 
teed assessments and paid one assessment was inadmissible when outside pleadings. 
Girard et ux v. Vermont Mutual Fire Ins. Co. (Vt.) as ae 461 
(5). Variance. 
645(5)—Allegation of insurance agents’ full “knowledge” of insured’s interest may be proved 
by either actual or constructive notice. Westchester Fire Ins. Co. of New York v. 
Green. (Ala.) ; aie ohh = 7 
645(5)—Insurer could not be held liable for “injury “caused by accidental means,”’ under 
pleadings and findings showing “accidental injury.’”’ Standard Accident Ins. ‘co v. 
Cherry. (Tex.) 
§ 646. "at te aa AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Wife could not recover on life policy, absent evidence she was representative of 
succession or heir or that interest in policy vested in her on insured’s death. Lewis 
v. Metropolitan Life Ins. Co. (La.) 
646(1)—Authority of accident insurer’s agent to make parol contract of insurance must be 
proved affirmatively, American Bankers’ Ins. Co. v. Lee. (Miss.) 
646(1)—Burden is on insured suing on fire volicy to establish his ownership or ‘other in- 
surable interest. When prima facie showing is made by insured suing on fire policy, 
burden is on insurer to prove that insured has no insurable interest therein. Wells 
; Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 
646%. - ——— 
646%—In action on policy, forfeiture is defensive matter to be 
fendant. Union Mutual Ins. Co. v. Peavy. (U. S.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Where insurer’s agent knew rider permitted gasoline, to 
by greater use as defense to insured’s recovery, insurer must under policy bring such 
~ 3 yh knowledge of insured. St. Paul Fire & Marine Ins. Co. v. Bachmann. 
646(2)—Burden of proving that owne ership of truck by mortgagee and mortgagor was not 
unconditional as stated in fire policy was on insurer. Wells Chevrolet Co. 
Fire Ins. Co. (Wash.) 
(3). —— Life and accident insurance. 
646(3)—Insurer, claiming insured misrepresented occupation in application, had burden of 
proving misrepresentations. Davilla_v. Liberty Life Ins. Co. (Calif.) 1006 
646(3)—Insurer had burden to show insured, when applying for reinstatement, made mis- 
representations respecting health. Masson v. Metropolitan Life Ins. Co. (Mo.) 80 
646(3)—Life insurer had burden to establish its defense of misrepresentation of matters 
contributing to death of insured. Childers v. National Life & Accident Ins. Co. (Mo.) 344 
646(3)—Insurer asserting defense that insured was suffering from serious illness when 
policy was issued had burden of proof. Tennenbaum v. Metropolitan Life Ins. Co. 
tN. ¥.) ‘ aa 7 1312 
646(3)—Burden was on insurer to establish falsity of statement in application for in- 
dustrial policy and that representation was made to deceive. United States National 
Life & Casualty Co. v. Heard. (Okla.) 359 
646(3)—Insurer had burden of proving that insured made false statements in application 
for life policy. Wharton v. Aetna Life Ins. Co. (U. S.) 279 
(4). Payment of premiums. 
646(4)—-Where life policy recited payment of first annual premium, and _ application 
showed first quarterly payment was made, insurance company had burden to prove 
subsequent quarterly premiums were not paid. Medling v. Abraham Lincoln Life 


Ins. Co. (Mo.) ; ; ree 


1193 


brought forward by de- 


show hazard was increased 


v. Pacific 
523 


(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Burden of proving waiver of clause of insurance contract is on one relying on 
waiver to recover. Kinchin v. Royal Exchange Assurance of London, England. (La.) 425 
646(5)—Burden was on insurer, claiming life policy was not operative because of mis- 
representations, prove tender of premium to insured’s administrator, not beneficiary. 
Masson v. Metropolitan Life Ins. Co. (Mo.) 80 
646(5)—Insured, having admitted signature to application for health and accident insurance, 
had burden of proving untrue answers were made, without his knowledge or consent, 
by soliciting agent. Simmons v. Washington Fidelity Nat. Ins. Co. (Ore.) 
646(5)—Insured seeking to avoid policy provisions requiring proofs of loss by showing 
waiver has burden of proving all essential elements of waiver. Federal Surety Co. 
v. Smith. (Texas.) 7 
646(5)—Manager of insurance agency held conclusively ‘presumed to know fact, of which, 
before policy issued, he had notice. The Anthony D. Nichols. Peders et al. v. Hart: 
ford Fire Ins. Co. (U. S.) Sivas 
(6). Risk and cause of loss in general. 
646(6)—Burden was on insured, suing for amount of third party’s judgment recovered 
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against him, to show casualty or claim of casualty arising from accident in which 
automobile, covered by liability policy, was involved. Indemnity Co. of America v. 
Bollas. (Ala.) 5 te é “a a 

646(6)—On issue of alleged violation of law, in action on accident policy, deceased motorist 
was aided by presumptions of innocence and use of ordinary care. In action on 
accident policy, burden held on insurer to bring case within exceptions of policy ex- 
cluding injuries sustained while violating law. Zohner v. Sierra Nevada Life & 
Casualty Co. (Calif.) 

646(6)—Beneficiary suing on accident policy had burden of proving that death of insured 
resulted from “accidental means,’ as required by policy. Insurer under accident 
policy has burden of proving death resulted from excepted risks to avoid liability. 
Davilla v. Liberty Life Ins. Co. (Calif.) 1006 

646(6)—Beneficiary had burden of proving allegation that insured was killed by burglar 
when robbing insured to recover upon specific policy clause. Insurer amplifying gen- 
eral denial by affirmative assertions that insured’s death was not covered by specific 


policy clause did not thereby assume burden of proof. Nelson v. National Acc. Soc. 


of New York. (Ia.) 


1046 


1003 


1013 
646(6)—-In action on life policy for accidental death from bursting of artery, defendant had 
burden to show insured’s arteries were diseased. Clay v. New York Life Ins. Co. 
(Minn.) 333 
646(6)—-Insurer has burden of proving nonpayment of premium as defense to suit on 
policy. Daniel v. Aetna Life Ins. Co. (Mo.) 337 
646(6)—-On proof of injury by fall from dangerous height, it will be presumed fall was 
accidental; where woman sustained injury due to fall from third floor of store building, 
and there was no direct evidence as to how fall occurred, fall constituted “accident,” 
within store owner's indemnity policy. ‘I’homas Kilpatrick & Co. v. London Guarantee 
& Accident Co., Limited. (Neb.) 837 
646(6)—-Presumption arose, when death of insured 


d was shown to have resulted from gun- 

shot wounds, that_ killing was accidental within meaning of policy. Killingsworth v. 
ABtna Life Ins. Co. (U. S.) ; 553 

646(6)—-Marine policy requiring assured, as condition precedent to right of action, to 
submit proof of loss showing seaworthiness, placed burden upon assured to prove 


unseaworthiness. O’Boyle v. Northwestern Fire & Marine 


loss 


was not caused b Ins 


by 
Co. et al. (U. S.) 






646(6)—Burden is on policyholder to bring himself within terms of policy. Maryland _ 
Casualty Co. v. Cole. (Va.) ; § 817 

646(6)—Respecting recovery on accident policy, there is no presumption that insured 
wilfu ly injured himself- or was w nly injured by another. Beneficiary of accident 
policy need not negative insured’s possible voluntary exposure to unnecessary danger: 
insurer having burden of proving death resulted from act constituting exception 
under policy. Bjorklund vy. Continental Casualty Co. et al. CWash.) ; 214 

(7). —— Suicide. 

646(7)—-Presumption against insured’s self-destruction prevails where evidence shows death 
was caused by violence and does not tend to prove suicide. Evidence introduced in 
action on accident policy which tends to show suicidal death overcomes presumption 
against self-destruction; in action on accident policy for death of insured found dead 
from bullet wound on floor of his garage, evidence held sufficient to overcome pre- 
sumption against suicide. Sawyer v. Mutual Beneft Health & Accident Ass’n. 
(Neb.) ste 0S Bee iank EA aIR ana ota oh eee os oie Beis 1208 

646(7) 3urden is on insurer to establish that insured committed suicide. American Central 
Life Ins. Co. v. Alexander. (Tex.) Sasiacn ale Sate iva te PN exes ER Rca . 917 

646(7)—Where suicide is alleged in defense of action on life insurance folicy, burden is on 
defendant to establish it. Wiger v. Mutual Life Ins. Co. of New York. (Wis.) 399 


(8), Extent of loss and liability of insurer. 
646(8)—Settlement, in absence of proof to contrary, is presumptive evidence of liability and 
amount thereof. Elliott et al. v. Casualty Ass’n of America. (Mich.) 776 
646(8)—Proof that insured was killed by another raises presumption that death was acci- 
dental within double indemnity provision of life policy. Where insurer proves that 
death occurred as result of affray on encounter plaintiff suing upon double indemnity 
provision of life policy has burden to prove accidental death. Mutual Life Ins. Co. 
of New York v. Sargent. (U. S.) ’ Be, 1271 
646(8)—Plaintiff suing on life insurance policy had burden of proving facts necessary to 
establish insurer’s liability under double indemnity provision applicable in case of 


accidental death. Frankel v. New York Life Ins. Co. (U. S.) ; ; 1277 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 


(1). In general. 
648(1)—In action on policy for death benefits, it was immaterial that plaintiff's witness 
had applied for benefits and application had been denied. Union Mutual Ins. Co. v. 
Peavy. (Ala.) ; Ciek 
648(1)—Adjuster’s letter, reporting to insurer, held admissible on issue of vexatious 
refusal to pay loss as tending to show insurer’s knowledge of merit of claim, value 
of insured automobile, and amount of loss. Curtis v. Indemnity Co. of America. (Mo.) 787 


So 
wn 


648(1)——-Insured’s voluntary written statement after loss to person named by insurer to 
examine him as provided by fire policy held admissible in action thereon. Masiello 
et ux. v. Fidelity Phenix Fire Ins. Co. of New York. (R. I.) 160 
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§ 651 POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—Insurer’s failure to deliver copy of application with life policy held not to preclude 
reliance on express conditions appearing in policy itself. Metropolitan Life Ins. Co. 
v. Scott. (Miss.) ee Re? 
(3). Admissibility of policy in evidence. 
651(3)—Plaintiff was not required, as condition of introducing policy, to show that it 
was in force. Union Mutual Ins. Co. v. Peavy. (Ala.) 25 
$ 654%. - — 
65414—In action on fire insurance contract ordered for insured by one agency through 
another agency, admitting proof of custom between two insurance agencies to extend 
credit to one ordering insurance held not error. Robinson v. Franklin Fire Ins. 
Co. of Philadelphia. (Mo.) 134 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Evidence that insurer’s principal soliciting agent knew of insured’s defective 
sight held admissible as bearing on intent to deceive by representation in application. 
Tison v. American Nat. Ins. Co. (Wash.) , 1142 
$ 658. - - LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Scope of testimony of acts and circumstances, to prove fraudulent burning of insured 
buildings is left somewhat to trial court’s discretion. On question of fraudulent burn- 
ing of insured buildings, fact that witness was at insured’s farm to serve attachment 
was admissible to show insured was being pressed by creditors. Evidence that wit- 
ness could not find calves on insured’s farm just before burning of buildings was 
inadmissible on question of fraudulent burning when evidence showed no claim for 
insurance on the calves. Evidence of removal of property by insured before buildings 
were burned was admissible on question of their responsibility for fire. Evidence that 
insured claimed to have burned building falsely denied being at home at time of fire 
was admissible. In action on fire policy for mortgagee’s benefit, evidence to show 
mortgagee’s interest was admissible. Girard et ux v. Vermont Mutual Fire Ins. Co. 
VED ee Hace eas las Wakao ik mlaciase earn eet aia eo ata dine oa are ee eae 461 
$ 659 


(1). In general. 


659(1)—Coroner’s verdict, although competent as part of proof of insured’s death, is 
not competent to prove cause of such death. Childers v. National Life & Accident 
Ins. Co. (Mo.) , 

659(1)—Excluding testimony of defendant insurer’s physician who examined assured dur- 
ing last illness, respecting assured’s condition on such examination, held reversible 
error. Lanciano v. Prudential Ins. Co. of America. (N. Y.) 1135 

(2). Suicide. 

659(2)—In action on life policy, whereon insurer contended insured committed suicide, death 

certificate containing opinion that death was suicidal held inadmissible. Error in admit- 

ting death certificate containing opinion that insured’s death was suicidal held not cured 

on ground coroner’s verdict of suicide was excluded. Backstrom v. New York Life 


343 


Ins. Co. (Minn.) ctiaadanenn : 5 591 
§ 660. _-— VALUATION OF PROPERTY. 
660—Evidence of value of insured automobile when destroyed by fire held properly 


excluded as ignoring agreed value thereof when policy sued on was issued. Curtis v. 
Indemnity Co. of America. (Mo.) 


787 
§ 661. —— AMOUNT OF LOSS. 


661—Adjuster’s letter, reporting to insurer, held admissible as tending to corroborate 
insured’s testimony that adjuster agreed that loss exceeded amount of policy. Curtis 
v. Indemnity Co. of America. (Mo.) ; 


§ 662. — ~~ a PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—Plaintiff’s testimony, in action on automobile fire policy, that defendant's adjuster 
agreed on amount of loss, held admissible. Curtis v. Indemnity Co. of America. (Mo.) 787 
662(1)—Excluding evidence that proof of loss had been furnished insurer by mail and 
had been retained by it held error. General Motors Acceptance Corporation v. Ameri- 


COR SEU, Sei at Os pg Sc tN cise er ee ey ON RA antneas oro ae 
§ 663. ——- PERSONS ENTITLED TO PROCEEDS. 
663—Where insurer denied that plaintiff was beneficiary, documents showing insured’s ap- 
plication to have beneficiary changed from plaintiff to sister and insurer’s acceptance, 
indorsed on application, held competent. Causey v. State Life Ins. Co. (La.) ; 1124 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Plaintiff made prima facie case in action on policy, by proof of insured’s death, 
notice to insurer, and introduction of policy. Union Mutual Ins. Co. v. Peavy. 
(Ala.) 25 
665(1)—Evidence sustained verdict for amount of life policy, penalties, and attorney’s 
fees. Masson v. Metropolitan Life Ins. Co. (Mo.) 80 
665(1)—Petition combined with file marks sufficiently showed insurer’s failure to pay policy 
within 30 days after demand to support recovery of penalty and attorney’s fees. 
American Ins. Co. v. Val Verde. (Tex.) 96 
665(1)—In action on marine policy by owner of sunken vessel, verdict for assured held 
supported by evidence. O’Boyle v. Northwestern Fire & Marine Ins. Co. et al. 


CE Sed. bs c.cis'a-d esa taal wa Reelin od Wace wate ees MERE . 980 


665(1)—Evidence warranted finding that before fire policy covering merchandise in ware- 
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house became effective, it had not become certain that insured property would be 
damaged by fire already started in boiler room. Springfield Fire & Marine Ins. Co. 
S. 





+: Temoual Mice ind: Co; OF SC ag cas coca secure ey oaiad paleo eins sae 1344 
665(1)—lInsurer sued on fire policy did not sustain burden of proving that ‘mortgagee ‘of 
motortruck did not have insurable interest therein. Wells Chevrolet Co. v. Pacific 
Pane ee: Oe. PIR. «ov :ads cowie bp 0a oo RA Sadie es a Aes EE PEE eR oem e 523 
665(1)—Evidence held sufficient to support ‘judgment for shippers suing on policy mistak- 
enly insuring truck, instead of load. Hamilton et al. v. Ohio Farmers Ins. Co. 
IIS Bn ses cis id a. Scans wigs wear araig Ries Wealatale Cote wTR waa Bivins Da Use US RE eee 529 


(2). The contract. 

665(2)—Evidence held to show insured or interested parties did not agree to modify fire 
policy by reducing coverage to two-thirds of amount of damage in oo of fire during 
vacancy. Scottish Union & National Ins. Co. v. Wilson et al. (Ark 

665(2)—Evidence held to sustain finding that fire policy was duly executed by authority 
of insurer. Francis et al. v. Iowa National Fire Ins. Co. of Des Moines. (Cal. 

665(2)—-Finding that endorsement shortening term of fire policy was not delivered to 
insured, but only to insurance solicitor, held supported. Enfantino v. United States 
Fire Ins. Co. et al. (Cal.) Se eaters a a eae aaa RS ; 

665(2)—Finding that life policy was constructively delivered on day following policy 
dating held justified, where application provided that liability should start on that 
day. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. of California. 

BRD Se yA ue rea arn kpie nee eee a OP eee Ae 

665(2)—Oral contracts of fire insurance must be clearly | and convincingly established in 
every particular. Continental Ins. Co. of New York ee. 

665(2)—Evidence that special agent solicited accident insurance did not meet burden of 
proof on insured to show insurer had held agent out as having authority to make 
binding contract. American Bankers’ Ins. Co. v. Lee. (Miss.) 

665(2)—Evidence held to support findnig of existence of oral fire insurance contract. 
Robinson vy. Franklin Fire Ins. Co. of Philadelphia. (Mo.) 

665(2)—-That insurer, before accident involved, had paid certain loss under indemnity 
policy, sufficiently showed its issuance, and recognition of force and effect thereof. 
Werner et al. v. Commonwealth Casualty Co. (N. J.) 

665(2)—-Where insurer issued group policy to employer, insured could not recover by 
merely offering in evidence certificate issued to him. Wann v. Metropolitan Life Ins. 
Co. (Tex.) Serkawiees eee ha ipatiees seat 

(3). Avoidance and forfeiture. 

665(3)—In action against automobile liability insurer, evidence supported finding there 
was no collusion between insured and plaintiff. Bachman vy. Independence Indemnity 
ee " 

665(3)—Verdict for insured held erroneous, where evidence supported plea that insured’s 
ownership was other than unconditional and sole ownership. Fireman’s Fund Ins. Co. 
of San Francisco v. Cravey. (Fla.) 

665(3)—Evidence showed employee terminated empleyment with railroad before death, 
relieving insurer from liability ander group policy. Joiner v. Metropolitan Life Ins. 
Co. (Ga.) ; 

665(3)—-In action on life policy, in which defense was that policy had lapsed, evidence 
held sufficient to sustain finding for plaintiff. Pilgrim Health & Life Ins. Co. v. 
Curry. (Ga.) ; . 4 din Saas te 

665(3)—-Under evidence showing insured executed deed to daughter never delivered and 
daughter executed unrecorded deed to insured and wife. there never was any real 
parting of interest. Mosher v. Iowa National Ins. Co. (Ta.) 

665(3)—Evidence did not show insured procured sickness policy by making fraudulent an- 
swers to questions propounded by agent. _— vy. Washington Fidelity National Ins. 


Co. (Ky.) F EGE ieee Reinke OL Berard arpa 
665(3)-—Evidence respecting insurer’s refusal to accept premiums sustained finding that life 
policy had not lapsed because of failure to pay premiums. Sanders vy. Independent 


Nat. Life Ins. Co. (Ia.) 

665(3)—-Evidence did not establish that deceased was suffering from disease causing death 
at time of making application for membership to benevolent association. Sheridan v. 
Thibodaux Benevolent Assn. (La.) rs aR sap iard We RUS ait Ree Re mee 

665(3)—-As regards misrepresentations in insurance application respecting insured’s occu- 
pation, evidence did not show that insured was “bootlegger.’’ Hardy v. Commercial 
Standard Ins. Co. (Commercial Credit Credit Co., Intervener). (La.) 

665(3)—Life insurer held not to have sustained burden of establishing its defense of mis- 
representation of matters which contributed to death of insured. Childers v. National 
Life & Accident Ins. Co. (Mo.) 

665(3)—Beneficiary, suing on policy issued in 1926, who introduced proof of death show- 
ing insured had leakage of heart since 1925 and died therefrom, but failed to con- 
tradict such evidence, could not recover. Mudd v. John Hancock Mut. Life Ins. Co. 
(Mo.) ; ci Sida Gralta aes rea merahacaraoR earn 

665(3)—Under evidence that insured was not in sound health when policy was issued ‘and 
that, within two years before issuance thereof, insured had been attended by physician 
for serious complaint, no recovery could be had on policy. Orsini v. Metropolitan 
Life Ins. Co. (N. J.) 

665(3)—Evidence held to sustain finding that insured in automobile liability policy gave 
notice to insurer and did not fail to give proper co-operation required by policy. 
United Roofing Co. v. Independent Bonding & Casualty Ins. Co. (N. J.) 


665(3)—Evidence held insufficient to show that insured suffered from heart or other serious 
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eed 


diseases within two years prior to issuance of policy, within provision avoiding policy. 


Montgomery v. John Hancock Mutual Life Ins. Co. (N. Y.) 598 
665(3)—In beneficiary’s action on life policy, evidence held not to establish lapse for 

nonpayment of premiums. American Ins. Union v. Mehrton. (QOkla.) 910 
665(3)—-Finding insurer did not rely on insured'’s statement that she was in good health 

held unsupported. Atlanta Mutual Ins. Assn. v. Heard. (Tex.) 1320 


665(3)—-In action to cancel policy for misstatements as to insured’s health, evidence sup- 
ported finding of good health when policy was delivered. National Life & Accident 





Co. v. Muckelroy et al. (Tex.) 1321 
665(3)—Failure to prove that insured had paid or tendered premiums after time of_ at 

tempted reinstatement precluded recovery on life policies. Davis v. New York Life 

Ins. Co: €U. S$.) 17 


665(3)—Insured’s negative answers respecting disease of brain or nervous system should 
be disregarded as immaterial, under evidence showing them not willfully false. Evi- 
dence held not to show fraud of insured in making negative answers respecting disease 
of brain or nervous system. New York Life Ins. Co. v. Cohen et al. (U. S.) 292 
(4). Loss and liability of insurer in general. 
66$(4)—Proof of loss under fire policy does not, on trial, supply evidence of amount of 
damages. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 657 
665(4)—-In insured’s action aganist automobile liability insurer, evidence did not support 
claim for interest and costs in former suit against insured. Davis v. Maryland Cas- 
ualty Co. et al. (La.) 238 
665(4)—-Insured held not entitled to recover for theft of laundry from truck for failing 
to show insurance fully covered all goods truck or proportion insured value bore to 
real value. St. Nicholas Laundry Service Corporation v. Glens Falls Ins. Co. (N. Y.) 185 
665(4)—Evidence warranted jury’s finding that market value of insured truck when 
destroyed by fire was $1,640. Pennsylvania Fire Ins. Co. v. W. T. Waggoner Estate. 
(Tex.) ‘ ; a 3s 
665(4)—That insured burned building covered by fire policy sued on might be established 
by circumstantial evidence. Each act and circumstance offered to prove fraudulent 
burning of insured building must contribute something to proof of fact, and, if cir- 
cumstances are as consistent with innocence as with guilt, they should be rejected. 
Construction of acts and circumstances offered to prove fraudulent burning of in- 
sured building freeing them from imputation of fraud must be accepted. Girard et ux 
v. Vermont Mutual Fire Ins. Co. (Vt.) . ; 461 
665(4)—Evidence of importing jobber’s custom and reasons to examine crates held suf- 
ficient to sustain finding that insured glass was broken in transit on truck from 
jobber’s place of business. Hamilton et al. v. Ohio Farmers Ins. Co. (Wash.) 529 
(5). —— Life and accident insurance. 
665(5)—Evidence held to show that insured physician was laboring under only partial dis- 
ability. Metropolitan Life Ins. Co. v. Blue. (Ala.) 27 
665(5)—In action on double insurance clause of life policy, evidence supported findings 
in substance that insured assaulted another without provocation, and that latter, in 
protecting himself, struck insured, causing him to fall and sustain fractured skull. 
Gray v. Western States Life Ins. Co. (Cal.) . 308 


665(5)—In action on accident policy, evidence held sufficient to show injuries were 


1442 


in- 
curred by ‘‘wrecking’’ of automobile. In action on accident policy, evidence that de- 
ceased motorist was unconscious over five minutes after accident held sufficient to 
show deceased was injured. Zohner v. Sierra Nevada Life & Casualty Co. (Calif.) ..1003 
665(5)—In action on accident policy, presence or absence of neurasthenia or nervous 
debility held not exclusive subject of expert testimony. Stecher v. London Guarantee 
& Accident Co., Limited, of London, England. (Kan.) 704 
665(5)—Evidence sustained jury’s finding of total and permanent disability of insured 
suing on life policy. Maresh v. Peoria Life Ins. Co. (Kan.) 884 
665(5)—Evidence showed that, after insured employee had been struck in eye by frag- 
ment of metal, choriditis developed, causing permanent loss of sight within 90 days 


after accident, justifying recovery. Prudential Ins. Co. of America v. Howard. 
(Ky.) 


ee EL ne Lamoncuie ens weniren 476 
665(5)—Evidence in action on accident policy, justified finding that insured had not aban- 


doned engine dispatching for insurance soliciting when injured. Evidence in action 
on accident policy held to show that insured was disabled to work as engine dis- 
patcher, although insured wrote insurance and wrote for newspapers after injury. 





Senefit Ass’n of Railway Employees v. Secrest. (Ky.) 


665(5)—Evidence held not to establish that inflammation of insured’s appendix existed 
prior to lapse of fifteen days from date of health policy. Evidence held to establish 
liability of insurer, although insured suffered from like sickness, as that for which 
claim was made, on day following issuance of health policy. 


1021 





Dance v. Southern Surety 

Co. of New York. (La.) ‘ a 
665(5)—Evidence sustained finding that insured’s death from bursting artery in brain 
when he slipped while pushing truck was due to accidental cause. Clay v. New 

York Life Ins. Co. (Minn.) : 333 
665(5)—Evidence held to warrant verdict awarding insured stipulated indemnity for 12 
weeks’ incapacitation because of appendicitis. Conaway v. Commonwealth | Casualty 

Co. (Mo.) : : er ; 482 
665(5 Ir tion on life policy, physician’s certificate held not conclusive of insured’s 

death and length of last illness. American National Ins. Co. v. Val Verde. (Tex.) 96 

65(5)—Proof that injury might have been occasioned by violence 


together with proof of 
bodily in- 


blood poisoning ensuing, causing death would be insufficient to establish 
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jury effected through accidental means within accident policy. T’o suppot finding that 
injury was effected by accidental means within accident policy element of accident 
must be found in that which produced injury. International Travelers Assn. v. 
Bettis. (Tex.) ; a : 210 
665(5)—Evidence held to support finding that iceman, because of accident, was substan- 
tially disabled from doing work pertaining to occupation within accident policy. In- 
juries to back of iceman while attempting to deposit 200-pound cake of ice in high 
ice box held sustained by ‘‘accidental means’ within accident policy. Standard <Acci- 
dent Ins. Co. v. Cherry. (Texas.) ; 2 : ; 1399 
665(5)—Presumption that death of insured from gunshot wound was accidental made out 
prima facie only in absence of evidence to contrary. Evidence that insured died, from 
gunshot wound made out prima facie case for recovery of double indemnity. Killings- 
worth v. A£tna Life Ins. Co. (U. S.) 553 
665(5)—-That insured workman was accidentally killed when pulled into marble compressor 
made prima facie case of death solely by externl, violent and purely accidental means 
within policy. Bjorkland v. Continental Casualty Co. et al. (Wash.) 214 
665(5)—Evidence sustained finding that leg injury was “proximate cause” of death re- 
sulting after insured developed septic pneumonia, authorizing recovery for death in- 
flicted by “external, violent, and accidental means.” Hanley v. Occidental Life Ins. 
Co. (Wash.) SON RO ihe dcasasavng Bam aaa ea Ene CEN RE ee ee EB eee he 1413 
(6). — Suicide. 
665(6)—Evidence respecting suicide note written by insured prevented recovery of face 
value of policy limiting liability in event of self-destruction. Jefferson Standard Life 
Ins. Co. v. Reicheimer et al. (Ky.) ; Rash ae ; . : 317 
665(6)—In view of jury’s determination against suicide and motive, held insurer seeking 
cancellation of policy failed to show motive or intention of suicide. American Life 





Ins. Co. v. Moynahan et al. (Tex.) .. ee aoe ; 99 
665(6)—Insurer held not to have established that. ‘insured committed suicide. American 
Central Life Ins. Co. v. Alexander. (Tex.) ............. Seno Kena bien cen Se 


(7). Proof and adjustment of loss. 
665(7)—Petition alleging beneficiary was induced to settle death claim by false representa- 
tions known to insurer stated action for fraud and deceit charge to deny recovery if 
beneficiary accepted settlement of disputed demand was properly refused as ignoring 
claim that settlement was induced by false representations, exception to charge as 
contrary to law and harmful was too indefinite to raise any question except abstract 
correctness thereof, beneficiary taking no precautions to protect rights did not show 
settlement was procured by fraud, and could not recover full amount of policy. 
Bankers’ Health & Life Ins. Co. v. Givens. (Ga.) 42 
665(7)—Evidence held to show beneficiary of life policy accepted settlement and granted 
full acquittance and discharge. Robinson v. Washington Fidelity National Life Ins. 
Oss MID 1 2 sas wots ee een anita arte ee inc Mat rem Sine tieae ete har . 318 
665(7)—Evidence of notice, possibly oral, at indefinite time, held ‘not to show compliance 
with fire policy requirement of written notice given forthwith to insurer. Goldberg 
v. Lynn Manufacturers’ & Merchants’ Mut, Fire Ins. Co. (Mass.) ... 960 
665(7)—Evidence held to sustain finding that insured in automobile liability policy gave 
notice to insurer and did not fail to give proper co-operation required by policy. 
United Roofing Co. v. Independent Bonding & Casualty Ins. Co. (N. J.) Bik . 1068 
665(7)—-Evidence established that property covered by fire policy was realty, and that 
loss was total: hence insured were not required to have loss submitted to appraisers. 
Export Ins. Co. v. Axe et al. (Tex.) : 167 
665(7)—Beneficiary’s acceptance of checks bearing indorsement of settlement in full held 
not accord and satisfaction of claim under double indemnity provision of life policy 
covering accidental death, in view of evidence. Jefferson Standard Life Ins. Co. 
v. Lightsey. (U. S.) ae ‘ eth a escake 557 
(8). Estoppel or waiver. 
665(8)—Evidence of insurer’s acceptance of delayed premiums without application for 
reinstatement justified finding that insurer waived provision for lapse for delay in 
payment of premiums. Union Mutual Ins. Co. v. Peavy. (Ala.) : 
665(8)—Evidence sustained finding that clause in fire policy exempting insurer from lia- 
bility when insured property was incumbered by mortgage, was waived. Court. in ab- 
sence of fraud on part of insured, should carefully examine evidence regarding fail- 
ure to furnish proof of loss, so as to avoid forfeiture. Evidence established that 
insurer at all times intended to repudiate liability under fire policy, so as to waive 
reauirement for proof of loss. Insurer’s conduct in sending adjuster to insured im 
mediately after fire was evidence of waiver of clause of contract reauiring proof of 
loss. Francis et al. v. Iowa National Fire Ins. Co. of Des Moines. (Cal.) 110 
665(8)—Evidence held not to establish insurer’s waiver of provision in fire policy requiring 
consent to transfer of insured’s interest and title. Fogg et al. v. London & Provin- 
cial Marine & General Ins. Co. (Ky.) 123 


665(8)—Insured held not to have sustained burden of proving that insurer waived clause 
of fire policy providing for forfeiture, if personalty insured was mortgaged. Kinchin 


nN 
uw 


v. Royal Exchange Assurance of London, England. (la.) 425 
665(8)—-Evidence did not justify finding that burglary insurer waived sworn proof of 

loss by insured. Ray v. Fidelity & Deposit Co. of Baltimore, Md. (Mass.) 263 
665(8)—Evidence held not to warrant finding that condition as to payment of premiums 

had been waived. Kukuruza v. John Hancock Mutual Life Ins. Co. (Mass.) 583 


665(8)—Evidence held not to show fire insurer’s waiver of immediate written notice and 
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sworn statements of loss. Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire 


Ins. Co. (Mass.) 960 
665(8)—Evidence_ in action on fire policy held sufficient ‘to show waiver of proof of ‘loss 
by insurer. State v. Aetna Ins. Co. (S. D.) 1193 


665(8)—Evidence sustained finding that insurer waived payment of premiums within time 
limited by policy, justifying belief that failure to make prompt payment would not 
avoid policy. Evidence sustained finding that insurer with knowledge premium had 
not been paid within time recognized liability for loss. Southern Underwriters v. 
Williams Lumber Co. (Tex.) aay . 680 

§ 666. AMOUNT OF RECOVERY. 

666—In action on policy covering damage caused by explosion of steam boiler, verdict of 
$535 held not excessive. Maryland Casualty Co. v. Terry. (Ala.) 258 

666—Where health insurer, after paying disability insurance monthly for some time, 
ceased to pay, insured could not treat entire contract as breached and sue for gross 


damages. Howard v. Benefit Ass’n of Railway Employees. (Ky.) 1019 
666—Insurer, having paid mortgage debt against automobile, was entitled to deduction 
therefor from judgment for fire loss. Martin v. Home Ins. Co. (La.) 244 


666—Allowance of $800 to insured under automobile liability policy for defending suits 
on denial of liability by insurer held not excessive. United Roofing Co. v. Independ- 
ent Bonding & Casualty’ Ins. Co. (N. J.) ste 1068 
§ 667. CONDUCT OF TRIAL. 
667—Questions asked party’s own witness if it was not a fact that certain things had 
occurred held objectionable as cross-examination. Permitting defendant’s counsel to 
cross-examine defendant’s witness as to conversation between counsel and _ witness 
when no one else was present held prejudicial error. Permitting counsel, who was not 
sworn as witness, to state in argument conversation had with defendant’s witness held 
prejudicial error. Ferstman v. Fidelity & Casualty Co. (Ohio.) 1250 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Insurer not having shown tender of premium to insured’s administrator, vexa- 
tious refusal to pay policy held properly submitted to jury. Masson v. Metropolitan Life 
Ins. Co. (Mo.) 80 
668(1)—Insurer’s evidence showing it was relying upon conjecture in refusing to pay life 
policy, submitting to jury question of vexatious refusal was proper. Childers v. 


National Life & Accident Ins. Co. (Mo.) ........ aia ert to Peaenaane . 343 
668(1)—-Evidence in action on health policy, held sufficient to take case to jury. Con- 
away v. Commonwealth Casualty Co. (Mo.) ... . ; 5; aa eas ae 482 


668(1)—Insurer’s vexatious refusal to pay loss is for jury, ‘if, evidence warrants reasonable 
inference that refusal was without reasonable or probable cause or excuse. Insurer’s 
vexatious refusal to pay loss held for jury in action on automobile fire policy. Curtis 


v. Indemnity Co. of America. (Mo.) : « oat 
668(1)—In action on life policy, whether failure to "pay insurance was ‘vexatious, justify- 

ing penalties, held for jury. Ash v. Nat. Life & Accident Co. (Mo.) 1126 
668(1)—In action on life policy, evidence warranted directed verdict for insurance com- 

pany. Mutual Life Ins. Co. of New York v. Tabb et al. (U. S.) 866 


668(1)—-Whether insured was relieved from terms of so-called “receipt”? cancelling his 
rights under policy on ground of excusable mistake or negligence held for jury. 
Lefebvre v. Nickolai et al. (Wis.) eae 7 ; ; 825 
(2). Agency. 7 ie 7 
668(2)—W oe subagent had authority from agents binding on insurer to solicit and 
execute fire insurance contracts and issue policies held for jury. Westchester Fire Ins. 
Co. of New York v. Green. (Ala.) = ; es saat githaea 657 
(3). The control in general. 
668(3)—Evidence held insufficient to take to jury questions whether life insurance policy 
was issued in lieu of accident policy, and whether premiums thereon were paid. Life 
& Casualty Ins. Co. of Tennessee v. Kinchin. (Ark.) 305 
668(3)—That insurer, pursuant to ordinance, issued policy specifying kind of automobile, 
and that driver was operating such kind when accident occurred, presented jury ques- 
tion respecting insurer’s liability. Dinsmore v. California Highway Indemnity Ex- 
change et al. (Calif.) oa ; 1220 
668(3)—Evidence establishing elements. of oral contract of fire insurance held insufficient 
to require submission of question to jury. Continental Ins. Co. of New York v. 
Baker. (Ky.) 417 
668(3)—Jury under proper instructions must determine whether insured has suffered such 
total disability as to render it impossible to follow gainful occupation. Question of 
permanent and total disability under insurance policy held for jury under conflicting 
evidence. Bulluck v. Mutual Life Ins. Co. of New York. (N. C.) ; 356 


668(3)—Construction of life insurance policy indemnifying against drowning “at 
public bathing beach’ held question for court, rather than jury, where insured 
drowned when launch foundered 500 yards from a beach with which she had no 
association. Insured who drowned when launch foundered in storm 500 yards from 
a bathing beach did not drown “at bathing beach” within life insurance policy 
Columbus Mutual Life Ins. Co. v. Klein. (Ohio.) ". 208 


668(3)—Evidence of insurance contract in action to apply proceeds toward satisfaction 
of judgment against insured held sufficient for jury. Wasserman v. Zurich General 
Accident & Liability Ins. Co., Limited. (Ohio.) ; < 1071 
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668(3)—On disputed fact question whether receipt made life insurance policy effective im- 
mediately, insurer, notwithstanding requested directed verdict after beneficiaries’ testi- 
mony, held entitled to introduce evidence and go to jury. Cantor et al. v. Reserve 








Loan Life Ins. Co Ss 3 - 8435 
(4 Avoidance and forfeiture. 
668(4)—When evidence failed to show insured gave sworn proof of loss, as required by 
burglary policy, or waiver thereof, refusal of directed verdict for insurer held error. 
Ray v. Fidelity & Deposit Co. (Mass.) 263 
: (5). Title or interest in, possession of, or incumbrance on, property. 


668(5)—-Grantor’s intention at time of physical delivery of deed, to pass title, held, as 

bearing on question of cancellation of fire policy, for jury. Kiser v. Morton Farmers’ 
Mut. Ins. Ass’n. (Ia.) 952 

668(5)—Whether insured acted in good faith in signing, without knowledge of contents, 
application prepared entirely by insurer’s agent held for jury. Provident Life & 
Accident Ins. Co. of Chattanooga, Tenn. v. Parks. (Ky.) ; 708 

668(5)—Evidence did not raise issue for jury that liability insurer waived insured’s failure 
to notify insurer of injured person’s bringing suit and to send summons. Kana v. 
Fishman et al. (Mass.) 


668(5) Insured’s testimony respecting his ownership of property contrary to his testimony 


in wife prior action on same policy presented fact question for jury; whether insured 
i I 1 ‘ 
ring within fire policy provision held for jury. 


834 





was guilty of fraud and false swe 
Pipan v Etna Ins. Co. (N. D.) 
668(5)—-Whether insurer waived proofs of loss could only become question of law under 
facts justifying but one reasonable conclusion. Federal Surety Co. v. Smith. (Texas.)..1402 

(6). Fraud or misrepresentations in general. 
668(6)—-Insured's testimony respecting his ownership of 
in wife’s prior action on same policy 


156 


property contrary to his testimony 
presented fact question for jury; whether insured 
was guilty of fraud and false swearing within fire policy provision held for jury. 
Pipan vy Etna Ins. Co. (N. D.) 


156 
668(6)—-When it is doubtful whether misrepresentation in application for insurance was 
material or not, question of materiality must be submitted to jury. Wharton v. 
Aetna Life Ins. Co. (U. S.) 279 


(7). — Health, condition, or habits of insured. 
668(7)—Under undisputed testimony that insured was in bad health and had been for 
long time when application for life policy was made, insurer held entitled to directed 
verdict. Springfield Fire & Marine Ins. Co. v. Slaughter et al. (Ark.) 565 







































668(7)—-Where insured died June 2 of acute disease that develops rapidly and appeared 
healthy to lay witness until May 30, whether he had disease May 26 held for jury, 
notwithstandi: phvsician’s statements in alleged proofs of death Masson vy. Metro- 
litan Life Ins. Co. (Mo.) 80 
668(7)-——-Whether insured misrepresented lth, and whether matter misrepresented con- 
tributed to death. is for jr unless foreclosed by admission. Mudd v. John Hancock 
Mut. 1 Ins. Co. (Mo.) 899 
668(7 Whether insured’s representation in application that no medical advice was had 
r other di es in addition to some 28 of substantial character listed, defeated re- 
covery on 1 ,, held question for jury. Jenkins v. John Hancock Mutual Life Ins. 
Co (N Y.) 354 
668(7)— Whether insured was in good health at time life policies were delivered held for 
jury Whether insured had mad false statement in application for life policy in 
respect to having consulted physician within previous five years held for jury. Wharton 
: Aetna Life Ins. C (U. S.) 279 
668(7)—-\Whet} evati nswer f insured, blind in one eye, to question whether vision 
was impaired, was made with intent. t leceive insurer, held for jury. Tison  v. 
American Nat. Ins. Cc (Wash.) 1142 
(8) Payment of premiums. 
668(8)—Evidence held sufficient to take to jury questions whether life insurance policy 
was issued in lieu of a nt policy, and whether premiums thereon were paid. Life 
& Casualty Ins. Co. of Tennessee vy. Kinchin. (Ark.) 305 
668(8)—In_ action polic which recited payment of first annual premium, question 
whether insured paid quarterly premiums subsequent to first payment acknowledged 
by application held for jury. Medl v. Abraham Tincoln Life Ins. Co. (Mo.) 1307 
(9). - Increase of risk. 
668(9)—In landlord’s action on fire policy covering barn, wherein still was operated sole 
Jury issue was whether increased risk was within plaintiff’s control. Schaffer v. Hampton 
Farmers Mutual Fire Ins. Co. (Minn.) 426 
668 (9) Whether installation and use of oven in connection with brooding of chickens 
in dwelling house increased fire hazard, so as to avoid fire policy, held jury question. 
Hartman v. Farmers’ Mut. Ins. Co. (Wash.) ; : 1202 
(10). Loss and liability of insurer in general. 
668(10)—Whether insured suffered from boils within health policy provision, or whether 
nother disease not within policy was primary cause of confinement, held question 
for jury. Wall v. Commonwealth Casualty Co. of Philadelphia, Pa. (Mo.) 1029 
668(10)—-Whether fire occurred during term of policy held properly submitted to jury as 
issue of fact. Eureka Security Fire & Marine Ins. Co. v. De Ross. (Tex.) 1360 
(11) — Life or accident insurance. 


668(11)—Whether death of insured thrown from 


swerved and applied brakes resulted 


motorcycle which skidded when insured 
from accidental means within accident policy 
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held for jury. Whether insured’s violation of traffic laws by driving in center of 
street and speeding proximately caused accident, precluding recovery under accident 
policy. Whether insured knew, or should have known, of danger in operating motor- 
cycle as to preclude recovery under accident policy, held for jury. Davilla v. Lib- 


erty Life Ins. Co. (Calif.) : 1006 
668(11)—-Whether paralysis agitans contributed to death of insured accidentally breaking 
hip held for jury. Runyon v. Commonwealth Casualty Co. (N. J.) 201 


668(11)—Whether one absent and unheard from for more than seven years is dead is 
question of fact. Whether insured, absent and unheard from over seven years, was 
dead, justifying recovery on life policy, held question of fact for court trying case 
without jury. McLean v. Grand Lodge A. O. U. W. of South Dakota. (S. D.) 1315 

668(11)—Whether death of insured was accidental within meaning of double indemnity 
clause of life policy held for jury. Norris et al. v. New York Life Ins. Co. (U. S.) 547 

668(11)—In action on accident policy, whether insured, while intending to drink whiskey, 
drank wood alcohol by mistake. In action on accident policy, whether insured’s disability 
was ‘due to wood alcohol poisoning held for jury. In action on accident policy, 
whether insured should have foreseen result of poisoning from drinking what he 
drank held for jury. McNally v. Maryland Casualty Co., Baltimore. (Wash.) ae wee 

(12). — Suicide. 

668(12)—In action to cancel policy, whether insured found dead near highway committed 
suicide or was robbed and slain held for jury. Jury, on sufficient evidence having 
found motive for suicide by insured, neither trial nor appellate court may question 
determination. American Life Ins. Co. v. Moynahan et al. (T'ex.) 99 

668(12)—Insanity of insured dying from self-inflicted gunshot wound held for jury, as 
respected right to recover on policy. Fidelity & Casualty Co. of New York v. 
Niemann. (U. S.) 190 

668(12)—It is proper to direct verdict in favor of life insurance company where evidence 
is inconsistent with any reasonable hypothesis but suicide. Evidence that death of 
insured found unconscious in store with gunshot wound in head resulted from acci- 
dent rather than suicide held insufficient to raise question for jury. Frankel v. 


New York Life Ins. Co. (U. S.) ; . 1277 
668(12)——Evidence, warranted directed verdict for insurance companies on ground insured 

committed suicide. Proctor v. Preferred Acc. Ins. Co. of N. Y. (U. S.) _..1383 
668(12)—In action on double indemnity rider of life policy, question of insured’s suicide 

held for jury. Wiger v. Mutual Life Ins. Co. of New York. (Wis.) 399 


(13). Amount or extent of loss. 
668(13)—-Where evidence tended to establish that one insured under employees’ group 
policy was totally disabled while employed, he was entitled to have case submitted to 
jury, though insurer’s evidence tended to contradict insured’s evidence. In action on 
total disability clause of life policy, whether insured was totally disabled while in 


employ of company insuring employee under group policy held for jury. Travelers’ 
Ins. Ce. v. Turner. (Ky.) 





ERG 
668(13)—Whether insured was treated throughout period of disability by licensed physician 
as required by indemnity policy held for jury. Henderson v. Continental Casualty 
Co. (Ky.) ; : : jlo .1015 
668(13)—Evidence on issue whether insured suffered total disability from facial paralysis 
held for jury. Where insured’s evidence tended to sustain claim of total disability, 
jury was judge of weight of evidence and credibility of witnesses. John Hancock 
Mutual Life Ins. Co. v. Cave. (Ky.) 1299 
668(13)—-In action on fire policy, evidence of loss and value held sufficient to justify sub 
ission to jury. Franklin Fire Ins. Co. of Philadelphia v. Orr. (Tex.) 172 
668(1%)—In action on truck fire policy, market value of truck when destroved by fire 
held for jury. Pennsylvania Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.) .. 1441 


668(13)—-Whether prima facie case of recovery of double indemnity by reason of evidence 
showing insured died from gunshot would had been met was question for jury. 
Killingsworth v. Astna Life Ins. Co. (U. S.) 553 

668(13)—Whether insured’s death was effected solely through accidental means within double 
indemnity provision of life policy held for jury. Jefferson Standard Life Ins. Co. v. 
Lightsey. (U. S.) : 

668(13)—If it is unknown whether gun was discharged by some one else or in hands of 
insured, whether death was accidental, within double indemnity provision, is for jury. 
McClure v. New York Life Ins. Co. (U. S.) 1104 

668(13)—-Whether death was accidental within double indemnity clause of life policy 
hecomes question for jury, where any issue of facts exists regarding occurrence. 
Evidence held for jury whether death resulting from shooting was caused by acci- 
dents, means within double indemnity clause of life policy. Mutual Life Ins. Co. of 
New York v. Sargent. (U. S.) .. 1271 

(14). Notice, proof, and adjustment of loss. 

668(14)—Whether insured gave immediate notice as required by fire policy held for jury 
under evidence. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 657 

668(14)—Whether preliminary notice of insured’s death complied with policy requirement 
for “immediate notice’? held properly submitted to jury. Nelson v. National Acc. Soc. 


of New York. (Ia.) 


557 


Gaia sche raves ala tesiol valle rarer ...1013 
668(14)—-Insured failing to show compliance with automobile theft policy requiring sworn 

statement of loss or insurer’s waiver thereof, insurer was entitled to directed verdict 

Chauncev v. Royal Ins. Co. Ltd. (Mass.) 249 


668(14)—Failure to notify insurer of accident or suit against insured would not justify 
directed verdict for insurer in action to apply insurance money to satisfaction of 
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judgment. Wasserman v. Zurich General Accident & Liability Ins. Co., Limited. 
(Ohio.) ; EOE TREE ET ee OER Pere ree .1071 
668(14)—Whether insurer actually received letter notifying it of insured’s total disability 
held jury question under evidence. Mid-Continent Life Ins. Co. v. Tackett. (Okla.) 904 
668(14)—Whether notice given public liability insurer, 11 months after injury to person 
walking along sidewalk in front of plaintiff’s residence, was timely within policy re- 
quirement of immediate notice, held question for jury under evidence. George v. 
Aetna Casualty & Surety Co. (Nebr.) sonst 1461 
(15). Estoppel or waiver. 
668(15)—Whether fire insurer waived condition in policy regarding ownership and title of 
insured property held for jury. North River Ins. Co. v. Sanguinetti. (Ariz.) 663 
668(15)--Where insured, knowing of fire loss when remitting delinquent premium did not 
notify insurer, who denied liability on obtaining information, mere retention of prem- 
ium was not sufficient to carry question of waiver of forfeiture to jury. American 
Ins. Co. of Newark v. Russell. (Ark.) j 108 
668(15)—-Insured failing to show compliance with automobile theft policy provision requiring 
sworn statement of loss or insurer’s waiver thereof insurer was entitled to directed 
verdict. Chauncey v. Royal Ins. Co. Ltd. (Mass.) 249 
668(15)—-When evidence failed to show insured gave sworn proof of loss as required by 
burglary policy, or waiver thereof, refusal of directed verdict for insurer held error. 


Ray v. Fidelity & Deposit Co. of Baltimore, Md. (Mass.) 263 
668(15)—Conflicting evidence of waiver of proofs of loss by statements of fire insurer’s 
adjuster held for jury. Johnson et al v. National Fire Ins. Co. (Mich.) 128 


668(15)—-Whether insurer’s adjusters stated that insurers would pay certin amount and 
no more, thus waiving proof of loss and appraisement, held for jury. Valisano v. 
Continental Ins. Co. of New York et al. (Mich.) . 130 
668(15)—-Whether insurer waived tornado policy provision requiring insurer’s consent to 
assignment of policy on sale of insured property held for jury. American Packing 
Co. v. Milwaukee Mechanics Ins. Co. (Mo.) 138 
668(15)—Whether insurer waived forfeiture of policy by nonpayment of “premium held 
for jury. Insurer’s conduct in accepting agent’s acts, not questioning his authority, 
and requesting additional proof from agent, tended to show ratification of waiver of 
lapse of policy sufficient for jury. Daniel v. Aetna Life Ins. Co. (Mo.) 337 
668(15)—Whether insurer waived right to declare life policy lapsed for nonpayment of 
premiums held fact question for jury. Whether application for reinstatement of life 
policy waived assured’s rights under policy held for jury. Equitable Life Assurance 
Society of United States v. Smith et al. (N. Y.) .. ; 596 
668(15)—Evidence respecting insurer’s waiver of condition ‘that fire ‘policy should be void 
on change in title to property held insufficient for jury. Gaillard et al. v. Globe & 
anwers. Tare. Bak. 00. Gi Re os Sas. cas eins coo supenianeeawas 6% a Zischto ee 
668(15)—Whether purchaser under executory contract informed insurance agent, when 
taking out fire policy on her interest, of the contract, purchaser’s interest thereunder, 
and other insurance, held for jury. Milhous v. Globe & Rutgers Fire Ins. Co. (S. C.)..1189 
668(15)—Evidence did not raise issue that insured waived right to recover for insurer’s 
negligent failure to settle for injuries caused by automobile. American Indemnity 
ee Ao i nomen ema Te, CER ok ccs eu necadeun Ds ors .1073 
668(15)—Evidence that insurer, on receiving proofs ‘of loss, by its acts and continued 
silence misled insured into believing that insurer denied liability, would raise fact 
issue of waiver by estoppel of further proofs of loss. Evidence regarding insurer’s 
waiver of proofs of loss held to raise jury question. Federal Surety Co. v. Smith. 
(Texas.) : at 1402 
668(15)—-Questions respecting waiver or estoppel of insurer as to proofs of loss of in- 
sured automobiles by fire held, under evidence, for jury. General Motors Acceptance 
Corporation v. American Ins. Co. (U. S.) ao Lovelace eee 1217 
§ 669. INSTRUCTIONS. 
(3). Cancellation of policy. 
669(3)—In action on automobile fire policy, instruction regarding sufficiency of proof of 
loss held not erroneous. Leach v. People’s Fire Ins. Co. (N. J.) 1226 


(4). Avoidance and forfeiture. 
669(4)—In action on fire policy, refusal to instruct that increase of hazard was “within 
the control and knowledge of insured’’ within policy, if insured or agent had ‘reasonable 
cause to believe or know” of existence of still on premises, even in absence of actual 
knowledge held proper. St. Paul Fire & Marine Ins. Co. v. Bachmann. (U. S.) 647 


(10) Loss of property or indemnity and cause thereof. 
669(10)—In action on boiler explosion policy, requested charge held properly refused as 
denying liability for cracking of boiler, irrespective of whether it occurred as result of 
explosion. Im action on boiler explosion policy, instruction jury could not infer 
explosion from mere presence of crack in boiler held misleading and argumentative. 
Maryland Casualty Co. v. Terry. (Ala.) 258 


(11). Death of or injury to person insured and cause thereof. 
669(11)—Instruction requiring jury, to exempt insurer from liability on life policy, to 
find that disease, from which insurer claimed insured was suffering when policy was 
issued, continued and _ resulted in insured’s death, held not’ reversible error. 
Childers v. National Life & Accident Ins. Co. (Mo.) rte . 343 
669(11)—Instruction not to ascertain whether accident causing insured’s death would have 
happened had his age, health, or temperament been different held proper under evidence. 


Runyon v. Commonwealth Casualty Co. (N. J.) 5 201 
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(12). Extent of loss and liability of insurer. : 
669(12)—Instruction held not erroneous as authorizing verdict for insured, even though 
jury did not believe insured was continuously totally disabled between time of acci- 
dent and time of trial. Travelers’ Ins. Co. v. Turner. (Ky.) aisle ake see rote Bate ae 
669(12)—In beneficiary’s action based on double indemnity provision of life policy, instruc- 
tion or meaning of such provision held not misleading. Jefferson Standard Life Ins. 


Co. v. Lightsey. (U. S.) wien so neensnecess ; , ee eeaiees 557 
669(12)—In surgeon’s action for total disability benefits under accident policy, instructions 

on subject of continuous ‘“‘total disability’ held to correctly state law. In surgeon’s 

action for benefits under total disability provision of accident policy, refusing de- 

fendant’s instructions on partial disability, held not error. United States Fidelity & 

Guaranty Co. v. McCarthy. (U. S.) .... . 994 


669(12)—Instruction that monoxide poisoning was within terms of double indemnity rider 
to life policy, and that it was death by bodily injury through external, violent, and 
accidental means, unless deceased took his own life, held proper under evidence. 
Wiger v. Mutual Life Ins. Co. of New York. (Wis.) .. 399 
$ 670. VERDICT AND FINDINGS. 
670—Finding that proof of loss furnished insurer was accepted as sufficient was not in 
irreconcilable conflict with finding that insured fully complied with contract. Mankin 
v. Southwestern Automobile Ins. Co. (Cal.) Ride e ca aa ene oreo deiie sok aa 
670—Finding that insured’s misrepresentations as to existence of tuberculosis in family 
were not material to risk could not be held erroneous as matter of law, where record 
contained neither policy provisions nor statement of facts.—First Texas Prudential 
ioe On ©: ‘Covalies et ab CRO): occ cedsxcwes Bow kiaete ond Srapaaiaae éA(Ruache ues a ee 
670—Verdict in action on insurance policy held excessive in so far as penalty was allowed 
in addition to that authorized by instruction of court. Killingsworth v. A®tna Life 
Ins. Co. ee ada ide Ciba k Rok ae Ae eee ee Po ate aa set ee 
§ 674. APPEAL AND ERROR. 
674—In administratrix’ action on policy of insurance issued on life of deceased, judgment 
for administratrix was reversed. Beaty v. Massachusetts Protective Assn. (S. C.) . 364 
674—Appeal from judgment in action on insurance policy, statement of facts and provisions 
of policy not appearing, must be determined from trial court’s findings and conclusions, 


First Texas Prudential Ins. Co. v. Cevallos et al. (Tex.) ..................... v« CB 

XIX. Reinsurance. 

§ 681. CANCELLATION OR SURRENDER. | 

681—In_ suit to cancel reinsurance agreement, evidence held insufficient to sustain charges 
of false representation and fraudulent concealment in procuring reinsurance, precluding 
cancellation. Commercial Casualty Ins. Co. et al. v. Southern Surety Co. of Des 
DES FO Ce Ree idk aloduasieasee¥haeeschcaueoUnewas RG Maa Te Bg cade aia 842 

XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 687. NATURE AND SFATUS IN GENERAL. 

687—That fraternal association’s past counselors were entitled ex officio to sit on govern- 
ing bodies with presently elected representatives did not prevent association from 
having “representatives form of agreement’ required by statute. Order of United 
Commercial Travelers of America, Inc. J 1388 


(U. S.) a ; 
§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 
688—Statute exempting societies transacting insurance on fraternal plan from insurance 
laws, with exceptions, held inapplicable to benevolent association. Sheridan v. Thibo- 
daux Benevolent Assn. (La.) : Si sas mate a Gg -. & 
688—Statute barring insured’s statements as defense unless contained in application at- 
tached to policy held inapplicable to insurance certificate issued by mutual benefit 
association, copartnership. Thomas et al. v. Shreveport Mut. Benev. Ass’n. (La.) 1118 
688—Statute providing that policy and application constitute entire contract held limited 
to life insurance policies, and to be inapplicable to accident insurance. Order of 
United Commercial Travelers of America, Inc. v. Edwards. (U. S.) 1388 
§ 695. OFFICERS AND AGENTS. 
695—Benefit association held chargeable with knowledge of all facts acquired by collector 
of local lodge in discharge of his duties. Brotherhood of Railroad Trainmen v. Smith. 
(Tex.) ‘ ckes SOG 
§ 698. SPECIAL FUNDS. apt 
698—Sum created by mutual benefit association for payment of death benefits may not be 
repaired by directors. Clifford v. Firemen’s Mut. Benev. Assn. of City of New York. 
(N. Y.) cape egies ee Sores satire dines wie esi 6 F : suet a 
698—Securities deposited with insurance commissioner by South Carolina Grand Lodge 
Knights of Pythias held not subject_to satisfaction of judgment against Georgia Grand 
Lodge. Washington v. King. (S. C.) 92 
(B) THE CONTRACT IN GENERAL. 


§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 

716—Members of mutual benefit society are bound by its charter and by-laws and are 
conclusively presumed to have knowledge of them all. Kennard v. Travelers Pro- 
tective Ass’n. of America. (Va.) . ‘ ; ; 


§ 717. CONSTITUTION BY-LAWS OR RULES AS PART OF CONTRACT. 
| 


1567 


1408 








The Insurance Law Journal, Vol. 77 





§ 718. — EXISTING PROVISIONS. 
718—Contract provision that long-continued absence of insured, unheard of, should not 
be evidence of death until full term of insured’s expectancy of life expired, held 
void. Karst v. Chicago Fraternal Life Assn. (Mo.) 1302 
718—Laws of fraternal beneficiary association, respecting attempt by suspended member 
to become member, became part of life insurance contract. Sovereign Camp W. O. W. 
v. Cameron. (T'ex.) ; 1328 
718—Members of mutual benefit society are bound by its charter and by-laws and are 
conclusively presumed to have knowledge of them all. Kennard vy. Traveler’s* Pro- 
tective Ass’n. of America. (Va.) 1408 
§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—-Where application for membership in fraternal benefit society does not bind 
assured by amendments thereafter enacted, contract of indemnity is contained in con- 
stitution and rules then existing. Indemnity contract not binding assured by amend- 
ments thereafter enacted cannot be materially altered by amendments to constitution. 
McKinney v. Order of United Commercial Travelers of America. (Ohio.) . 1211 
719(1)—Members to whom benevolent association mailed notice of by-law amendments 
regulating delinquent insurance premiums held charged with such notice. Grand Lodge 
Loyal Friends of America v. Lattimore. (Tex.) : ; . 381 
§ 723. MISREPRESENTATION, FRAUD OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation breach of warranty or concealment. 
723(2)—Where insured’s answer to questions in application, made part of policy, are war- 
ranted to be true, falsity thereof forfeits policy, though made in good faith. Saltesz 
v. Sovereign Camp of the Woodmen of the World. (W. Va.) ; : 1146 
(3). Statement as to age. 
723(3)—-Where member of mutual benefit association misrepresented age, though being of 
over maximum age, and association, had it known facts, would not have issued in- 
surance certificate, certificate held void. Thomas et al. v. Shreveport Mut. Benev. 
Ass’n. (La.) ; 3% 
(4). Statement as to age. 
723(4)—Where member of mutual benefit association misrepresented age, though being of 
over maximum age, and association, had it known facts, would not. have issued insur- 
ance certificate, certificate held void. Thomas et al. v. Shreveport Mut. Benev. Ass’n. 
(La.) ah : ; bie ls iiSinnS. flo BIBS: aah web wid URE eee 1118 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—In determining what constitutes insurance contract, certificate must be read as 
whole. Order of United Commercial Travelers of America, Inc. v. Edwards. (U.S.)..1388 
726—Policies of insurance in beneficial association in case of ambiguity are to be con- 
strued liberally in favor of assured. Kennard v. Traveler’s Protective Ass’n. of 
America. (Va.) . seein : : > ..1408 
(D) FORFEITURE OR SUSPENSION. 


§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 

746—Fraternal organization's purported suspension of local lodge held ineffective until 
proper notice und even then could not avoid insured’s paid-up policy. Fraternal 
organization cannot suspend local lodge and avoid policies without giving members 


1118 









notice and o inity to protect themselves. Emanuel v. General Grand Independent 

Order of Brothers and Sisters of Love and Charity of North and South America, 

Liberia and Adjacent Islands. (La.) 64 
§ 753 SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 


FEITURE 
(1). In general. 
753(1)—-Even if member was indebted for dues theretofore advanced for him, such fact 
did not justify collector of local lodge in applying to satisfaction thereof money tendered 
by member to discharge specific dues and secure reinstatement. Brotherhood of Rail- 


road T'rainmen v. Smith. (Tex.) 378 
(2). Person to whom payment may be made 
753(2)—lLocal officers obligated to collect and remit dues held agents of fraternal organiza- 
tion, not insured who, having paid dues, need not pursue them further. Emanuel v. 
General Grand Independent Order of Brothers and Sisters of Love and Charity of 
North and South America, Liberia and Adjacent Islands. (La.) 61 


753(2)—Member paying dues to local lodge in accordance with reguleticns is in good 
standing, regardless of whether dues are forwarded to grand lodge. Smith v. Most 
Worshipful St. John’s Grand Lodge of Free and Accepted Masons of State of 
Louisiana. (Ta.) anne Smaieacn eS Se 1120 

753(2)—Payment by member of benefit association to collector of local lodge held in effect 
payment to association under its constitution and laws. Custody of collector of local 
lodge of check given in payment of membership dues held custody of benefit asso- 
ciation. Brotherhood of Railroad Trainmen v. Smith. (Tex.) 378 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
755(1)—Local clerk of fraternal beneficiary association could not waive forfeiture of 
insurance policy without full knowledge of existing facts. Sovereign Camp W. O. W. 
v. Cameron. (Tex.) eas ate 1328 
(2). Powers of officers and agents. 
755(2)—Knowledge, if any, by local clerk of insured’s sickness held not binding upon 
fraternal beneficiary association, where clerk had no authority to waive anything when 
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accepting installments after forfeiture. Where only authority local clerk of association 
had was to receive money, his receipt thereof did not constitute waiver of sa 
forfeiture of policy. Sovereign Camp W. O. W. v. Cameron. (Tex.) 
(3). Demand, acceptance, and_ retention of assessments. 
755(3)—Benevolent association’s right to forfeit insurance for delinquency was not waived, 
where proper officials refused to accept delinquent premium and thereafter returned it. 
Grand Lodge Loyal Friends of America v. Lattimore. (Tex.) 
755(3)—By accepting delinquent and current dues without requiring health certificates, 
fraternal society waived forfeitures of life insurance policy. The Praetorians v. 
Nt ED he ciecce hokie nee ERE wee Cee Onan Deb ea ee eer ae S reenter 
755(3)—Under laws of fraternal beneficiary association, it was ‘not incumbent upon local 
clerk to demand written warranty of good health, or to inquire as to insured’s health 
when receiving delinquent installments. Local clerk’s acceptance of past due pre- 
mium installments while insured was sick did not constitute waiver of previous for- 
feiture, where contract provided that payment of unpaid installments was representa- 


jn _ insured was in good health. Sovereign Camp W. O. W. v. Cameron. 
MD, (os eracae 


(4). Custom and course of dealing. 

755(4)—Benevolent association’s previous laxity in forfeiting insurance for delinquent pre- 
miums held not waiver of strict enforcement under published amendments to by-laws. 
Grand Lodge Loyal Friends of America v. Lattimore. (Tex.) ; 

§ 758. REINSTATEMENT. 

§ 763. — WAIVER OF OBJECTIONS. 

763—Where secretary of local lodge accepted overdue premium and issued receipt without 
required medical examination and retained premium several months until after insured’s 
death, —— of certificate was waived. Moreau v. Woman’s Ben. Ass’n. of 
Peenehees CED. auie cei ied nae heer ehiacaxewamaues Ss oaiare- 6d ee cath 

763—Fraternal society held ‘bound by acts of agent exclusively ‘authorized to collect de- 
linquent dues and demand health certificates as prerequisites to reinstating policy. 
Where fraternal society’s agent waived health certificates and accepted delinquent dues 
without inquiry regarding insured’s health, reinstatement of policy followed as of 
right. Compliance with fraternal society’s by-laws requiring home officer’s approval of 
health certificates as prerequisites to reinstating policy held obviated by local agent’s 
waiving certificates. The Praetorians v. Krusz. (Tex.) 

(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Putative wife who married in good faith, but not concubine, has insurable interest in 
husband’s life. Smith v. Grand United Order of Odd Fellows of Louisiana, District 
Grand Lodge No. 21. (La.) : , 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 769. —— IN GENERAL. ; 

769—Putative wife of insured, as beneficiary of life policy issued by fraternal order, 
held entitled to recover under policy. Putative wife of insured would be entitled to 
recover on life policy as dependent, unless lack of dependency’ was clearly shown 
Smith v. Grand United Order of Odd Fellows of Louisiana, District Grand Lodge 
Ne. 21. (ia.) Eiee tikes re : , 7 

769—Putatie wvife of insured, as beneficiary nf life policy issued by fraternal order, 
in husband’s life. Smith v. Grand United Order of Odd Fellows of Louisiana, District 
Grand Lodge No. 21. (La.) ; ee 

§ 770. —— STATUTORY PROV ISIONS. 

770—Statute did not prevent insured from agreeing to make son-in-law beneficiary of 
part of insurance if he would pay dues and assessments. McCleery v. Woodmen of 

the World et al. (Ore.) 

772. DESIGNATION OF BENEFICIARY. 

773 - IN GENERAL. 

73—Fraternal benefit society, whose duty failed to insert in certificate names of two of 
three beneficiaries designated in application, designating them by initials, held liable 
to omitted beneficiaries. Sovereign Camp W. O. W. v. Nash et al. (Tex.) 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. RIGHT TO CHANGE IN GENERAL. 

780—Insurer could change beneficiary if policy obtained from benefit association, provided 
new beneficiary was eligible under statutes. Farrow v. Grand United Order of Odd 
Fellows, District Grand Lodge No. 21. (La.) 

§ 782 RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 

782—Original beneficiary cannot defeat claim of beneficiary by refusing to surrender policy 
issued by beneficial association. Farrow v. Grand United Order of Odd Fellows, 
District Grand Lodge No. 21. (La.) 

782—Insured’s son-in-law paying dues and assessments under agreement insured would 
make him beneficiary of part of insurance had expectancy or equitable interest in 
benefit certificate. Insured held estopped from changing interest of beneficiary paying 
dues and assessments in accordance with agreement. Insured’s agreement to make 

son-in-law beneficiary of part of insurance if he would pay assessments and dues was 

binding on the other beneficiary, who might be termed “privy” to contract. McCleery 

v. Woodmen of the World et al. (Ore.) 





§ 
§ 
7 


§ 783 VESTED INTEREST OF BENEFITCTARY. 
783—Beneficiary’s interest in policy issued hy bencfit association was contingent and could 
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become vested only on insured’s death without change of beneficiary. Farrow v. Grand 
United Order of Odd Fellows District Grand Lodge No. 21. (Wa.) 

783—-Before insured’s death, right of beneficiary agreeing to pay assessments in return for 
share of benefit certificate held ‘‘expectant’ and “contingent.” Right of beneficiary 
agreeing with insured to pay assessments on benefit certificate in return for share thereof 
is not “vested”? until insured’s death. McCleery v. Woodmen of the World et al. (Ore.) 

783—Beneficiary named in certificate of fraternal benefit association has no vested right. 
Modern Woodmen of America v. Woodden et al. (U. S.) 

§ 784. MODE OF CHANGING DESIGNATION. 

(1). In general. 

784(1)—Requested change of beneficiary will not be treated as made, where insured did 
nothing to effect it after new beneficiary became qualified. Mode of changing bene- 
ficiary, provided by insurer’s by-laws, must be followed as far as insured can. 
Modern Woodmen of America v. Gray et al. (Calif.) ; Slain ptwsane aon 

784(1)—Equity will treat change of beneficiary as having been legally made if it is 
beyond power of insured under benefit certificate to comply literally with regulations of 
association. Modern Woodmen of America v. Woodden et al. (U. S.) 

(2). Death of member before change is completed. 

784(2)—Change of beneficiary under benetit certificate will be considered as having been 
completed if insured has done all in his power to change beneficiary, but dies before 
new certificate is issued. Original beneficiary held entitled to proceeds of benefit cer- 
tificate, where insured failed to observe association’s requirements as to indorsement 


















of reauest for nge f{ beneficiar ind no mew certificate was ever issued. Modern 
Woodmen of America v. Woodden et al. (U. S.) 
(3) Surrend of certificate. 
784 Insured neficiary effected, althouch he could not 
urrend mplied with by-laws of benefit associa 
tion Insure new policy by beneficial association did 
not def ew policy was never issued. Farrow v. 
Grat I Grand Lodge No. 21. (La.) 
784(6)—Insured's failure to forward $1 for issuance of new policy could not be raised 
by original beneficiar is sis for defeating new heneficiary’s rights. Farrow’ v. 
Grand United 1 f Odd Fellows, District Grand Todge No. 21. (Ma.) 





784(6)—Requireme 


of beneficiary, if complied with to satisfaction of frater- 
nal benefit assoc 


or ived by society during life of insured by issuing new 
certificate to new beneficiary, cannot be availed of to support claim of former bene- 
ficiary. Modern Woodmen of America v. Woodden et al. (U. S.) 

(7). Estoppel and waiver as to mode of change. 

784(7)—-Fraternal benefit association cannot waive compliance with its by-laws and_in- 
structions relative to change of beneficiary except during life time of insured. Modern 
Woodmen of America v. Woodden et al. .(U. S.) 

§ 785. DEATH OF BENEFICIARY REFORE INSURED. 

785—-Fraternal benefit certificate held in effect to provide that, if member surviving bene- 
ficiary, proceeds should go to member’s surviving children, but, if beneficiary surviv- 
ing member, beneficiary took proceeds. Fraternal insurance contract held to show 
intent that beneficiary to take must survive insured. Beneficiary and insured having 
perished in common disaster, insurance went to insured’s surviving children to ex- 
clusion of beneficiary’s administrator and minor child. Administrator of beneficiary 
perishing in same disaster with insured held not entitled to reimbursement for pre- 
miums paid by beneficiary under agreement she should be named beneficiary. Sovereign 
Camp, W. O. W..v. McKinnon et al. (U. S.) 

§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

§ 787. —— IN GENERAL. 

787—Defenses of fraud and breach of warranty held not available in action on_ benefit 
certificate, where answer followed expiration of incontestability period. Strzelicka v. 
Chicago Fraternal Life Ass’n. (N. Y.) ‘ ; . 

787—-Indorsement on policy in benefit society that benefits are subject to constitutional pro- 
visions of association when member receives bodily injury held not to create am- 
biguity. Kennard v. Traveler’s Protective Ass’n. of America. (Va.) 

§ 791. AMOUNTS OF BENEFITS 

(1). Death benefits. 

791(1)—Provision in benevolent association’s insurance certificate for payment to bene- 
ficiary in proportion to current assessments available in insured’s death, not exceeding 
specified amount, is enforceable. Grand Lodge Loyal Friends of America v. Latti- 
more. (Tex.) pia ae oe 

§ 795. RIGHTS OF REPRESENTATIVES OF INSURED. 

795—Policy prohibiting payment to beneficiary causing insured’s death held not thereby 
avoided, but recovery could be had for benefit of insured’s children. Unless otherwise 
provided, fraternal insurance policy does not lapse because beneficiary caused insured’s 
death, but resulting trust arises for insured’s dependents. Polish National Alliance 
of United States of North America v. Crowley et al. (Ohio.) att 

§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—Renefit association limiting membership to person engaged in one hazardous occu- 
pation held not amenable to statute imposing payment of damages and attorney’s 


fees for failure to settle claim promptly. Brotherhood of Railroad Trainmen v. 
Smith. (Tex.) 














56 


915 
863 


863 


863 


863 


289 


601 


1408 


381 


615 


378 


Topical Index 


(F) ACTIONS FOR BENEFITS. 

§ 806. GROUNDS OF ACTION. 

806—On local lodge’s failure to notify Grand Lodge of insured’s death and collect policy 
as contemplated by by-laws, beneficiary properly sued therefor. Emanuel v. General 
Grand Lodge Independent Order of Brothers and Sisters of Love and Charity of 
North and South America, Liberia and Adjacent Islands. (La.) 

§ 812. LIMITATIONS. 

812—Where there were no. negotiations with reference to payment of loss, fraternal asso- 
ciation retaining proofs and certificate did not waive limitation period applicable to 
action for death benefits. Beneficiary’s ignorance of limitation in certificate held not 
excuse for failure to sue within time. Strzelicka v. Chicago Fraternal Life Ass’n. 
cx. 2 ; 

§ 815. PLEADING. 

(1). Declaration, complaint, or petition. 

815(1)—Plaintiff suing on policy need not allege death did not result in 
insurer from liability under policy; insurer has burden of pleading and proving by 
preponderance of evidence defense that insured died by self-destruction or voluntary 
exposure, relieving insurer from liability. Order of United Commercial Travelers of 
America v. Watkins. (Ohio.) : 

815(1)—Rendering judgment for beneficiary suing on benefit certificate held fundamental 
error, where beneficiary failed to allege relationship to, or dependency upon, insured. 
Grand Court of Texas, Order of Calanthe v. Smith. (Tex.) 923 

§ 816. EVIDENCE. 

§ 817. - PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 
817(1)—Presumption exists that change of 


manner relieving 


beneficiary under life policy was regular, 
in absence of proof to contrary. Smith v. Grand United Order of Odd Fellows of 
Louisiana, District Grand Lodge No. 21. (La.) 1115 
817(1)—Administrator of beneficiary of fraternal benefit certificate had burden of 
beneficiary survived insured where both were killed in common disaster. Sovereign 
Camp, W. O. W. v. McKinnon et al. (U. S.) 289 
(2). Matters of avoidance or forfeiture. 
817(2)—Plaintiffs suing on life policy, upon defense that insured was not in good standing 
with insurer lodge, had burden to show that dues were paid to local secretary within 
time fixed in charter and by-laws. Alton et al. v. Most Worshipful St. John’s Grand 
Lodge, A., F. & A. M. of Louisiana. (La.) 
(3). Cause of death or injury. 
817(3)—Evidence consistent with death by accident or by suicide raises presumption against 
suicide sufficient to sustain beneficiary’s burden of proving prima facie case of accidental 
death; evidence merely counterbalancing presumption against death by suicide does not 
defeat recovery on policy. Order of United Commercial ‘Travelers of America v. 
Watkins. (Ohio.) 
§ 818. WEIGHT AND SUFFICIENCY. 
(4). Death or injury and cause thereof. 
818(4)—-In action on life benefit certificate, evidence regarding habits, characteristics, dis- 
position, plans, and statements of insured who had disappeared tending to show in- 
tention to return home, held admissible. Karst v. Chicago Fraternal Life Assn. 
(Mo.) ate - ‘ 
§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Beneficiary suing on life policy, by offering policy and proving change of bene 
ficiary in her favor, made out prima facie case. requiring insurer to establish that 
beneficiary was not properly changed. Smith v. Grand United Order of Odd Fellows 
of Louisiana, District Grand Lodge No. 21. (La.) ; «shee 
(2). Matters of avoidance or forfeiture. 
819(2)—Fraternal organization, to defeat recovery on paid-up policy, must prove with 
certainty that local lodge was suspended when insured died; such defense being 
technical.. Emanuel v. General Grand Independent Order of Brothers and _ Sisters 
of Love and Charity of North and South America, Liberia and Adjacent Islands. (La.) 
819(2)—Evidence established that deceased paid local lodge sufficient money to cover dues 
until his death, placing policy in effect notwithstanding failure of local lodge to forward 
money to grand lodge. Smith v. Most Worshipful St. John’s Grand Lodge of Free 
and Accepted Masons of State of Louisiana. (La.) 1120 
819(2)—Evidence failed to show that insured’s dues were paid to insurer lodge’s local 
secretary precluding recovery on policy. Alton et al. v. Most Worshipful St. John’s 
Grand Lodge, A., F. & A. M. of Louisiana. (La.) . j 
(3). Estoppel or waiver. 
819(3)—Facts held to sustain finding that fraternal association waived strict performance 


of timely payment of monthly dues. Gleason v. Duluth Nest No. 1200, Order of 
Owls, et al. (Minn.) 


819(3)—Evidence supported 
feiture of member’s benefit certificate and his formal reinstatement by his local lodge. 
Brotherhood of Railroad Trainmen v. Smith. (Tex.) 
(4). Death or injury and cause thereof. 
819(4)—Plaintiff suing on policy need not allege death did not result in manner relieving 
insurer from liability under policy; insurer has burden of pleading and proving by pre- 
ponderance of evidence defense that insured died by self-destruction or voluntary 
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exposure, relieving insurer from liability. Evidence consistent with death by accident 
or by suicide raises presumption against suicide sufficient to sustain beneficiary’s burden 
of proving prima facie case of accidental death; evidence merely counterbalancing 
presumption against death by suicide does not defeat recovery on — Order of 
Unjted Commercial Travelers of America v. Watkins. (Ohio.) . ; the 
§ 825. QUESTIONS FOR JURY. 
825(3)—In action on life benefit certificate, whether insured died shortly after disap- 
pearance and before next payment of premium was due held for jury. Karst v. 
Chicago Fraternal Life Assn. (Mo.) . 
826. —— INSTRUCTIONS. 
(1). In. general. 
$26(1)—Insurer’s instruction based upon void provision regarding effect of long con- 


tipued absence of insured unheard of held properly refused. Karst v. Chicago Fraternal 
1 


Life Assn. (Mo.) 
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